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EPA ELEVATION: CREATING A NEW CABINET
LEVEL DEPARTMENT

FRIDAY, SEPTEMBER 21, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY PoLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:45 a.m., in room
2247, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Otter, Cannon, Duncan, Tierney,
and Kucinich.

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-
uty staff director; Jonathan Tolman, professional staff member; Re-
gina McAllister, clerk; Elizabeth Mundinger and Alexandra Teitz,
minority counsels; and Earley Green, minority assistant clerk.

Mr. OSE. The hearing will come to order. Committee, good morn-
ing everyone. In the interest of time, I want to submit my state-
ment for the record.

[The prepared statement of Hon. Doug Ose follows:]

o))
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Chairman Doug Ose
Opening Statement

Elevating EPA — Creating a New Cabinet Level Department
September 21, 2001

The issue of elevating the Environmental Protection Agency (EPA) to cabinet level status has
been around since the agency was created in 1970. When President Nixon submitted his
reorganization plan to Congress, Rep. John Dingell of Michigan proposed that instead of
establishing EPA, Congress consider a more comprehensive, cabinet-level Department of
Environmental Quality.

Over the last 30 years since its creation, Congress has passed numerous environmental statutes
expanding the jurisdiction of EPA. As Congress expanded its jurisdiction, the agency has grown
as well. Today more than 18,000 employees work at EPA and its annual budget is $7.5 billion.

I would point out that this means that there are more employees at EPA than at each of the
Departments of Labor, Housing and Urban Development, Energy, and Education. And, the
EPA’s budget is roughly equivalent to those of the Departments of State and the Interior.

However, the role of EPA is very different in our society and economy from that of other
departments. Fundamentally, EPA is a regulatory agency, and its reach extends beyond the
effects of its budget and employees. Decisions made at EPA often have far reaching
consequences not only for improving and protecting the environment, but also for the economy
as well.

It is also important to note that elevating EPA to a cabinet level department will not, in and of
itself, change the agency’s size, jurisdiction, or effectiveness. The act of creating a new cabinet
level department is largely symbolic. But, as we were all reminded last week, symbols can be
powerful things.

The last time Congress created a cabinet level department was in 1988, when it created the
Department of Veterans Affairs. Although most of the functions of Veterans Affairs were
contained within the Department of Defense, the creation of a separate department has over the
past 12 years undoubtedly changed not only how the agency has operated but also the,
relationship of the government to veterans and their issues.

Likewise, how and why Congress elevates the EPA to a cabinet level department may
fundamentally affect not only how the EPA operates, but also the relationship of the government
to the environment and environmental issues.

Two biils have recently been introduced to elevate EPA to a cabinet level department. H.R.
2438 introduced by Rep. Sherry Boehlert and H.R. 2694 introduced by Rep. Steve Horn. In
addition, Rep. Vernon Ehlers has introduced legislation (H.R. 64), which would reform science
at EPA and create a specific Deputy Administrator for Science and Technology. Collectively
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these three bills suggest the need for an evaluation of the agency’s organization and structure to
achieve its mission.

I am pleased that all three of my colleagues could be here today to discuss the issue. [ hope that
they will impart their wisdom to our Subcommittee. I understand that a couple of them also have
pressing engagements so hopefully it will not take too long for them to impart their wisdom.

I’d like to welcome them.

First, we will hear from Mr. Boehlert, Chairman of the Science Committee, who has been a
veteran of efforts to elevate EPA to cabinet level going back more than a decade.

Second, Mr. Horn, who as Chairman of the Subcommittee on Government Efficiency, is one of
the busiest chairmen in Congress, and is a one man academy of experts on government structure
and management.

Finally, Mr. Ehlers, is not only Chairman of the Subcommittee on Environment, Technology and
Standards but also a physicist by training, who improves the collective scientific wisdom of
Congress by his very presence.

Panel two includes: J. Clarence Davies, Senior Fellow, Resources For The Future; Janet L.
Norwood, Fellow, National Academy of Public Administration; Robert W. Hahn, Director, AEI-
Brookings Joint Center for Regulatory Studies; and Janice Mazurek, Director, Center for
Innovation & the Environment, Progressive Policy Institute.



Mr. OSE. Mr. Tierney.

Mr. TIERNEY. I also would like to submit a statement for the
recorld and ask that it be kept open for submission of relevant ma-
terials.

Mr. OsE. Without objection.

Mr. TIERNEY. And then basically give my apologies to the three
witnesses. We are dealing with the airline bill and I have to get
over to another meeting. So I will certainly read your testimony
and I appreciate the work that you have done and appreciate your
understanding.

Mr. OsE. I would like to welcome our colleagues this morning,
Mr. Boehlert of New York, Mr. Horn of California and Mr. Ehlers
of Michigan.

We are going to hear first from Mr. Boehlert, who is the chair-
man of the Science Committee and has been a veteran of efforts to
elevate EPA to Cabinet level, going back more than a decade.

Then we will hear from Mr. Horn, who is chairman of the Sub-
committee on Government Efficiency, Financial Management and
Intergovernmental Relations, and quite literally one of the busiest
chairmen in Congress. He is a one-man academy of experts on gov-
ernment structure and management.

And finally, we are going to hear from Mr. Ehlers, who is not
only chairman of the Subcommittee on Environment, Technology
and Standards, but is also a physicist by training. He definitely im-
proves the collective scientific wisdom of Congress by his very pres-
ence.

Mr. Boehlert.

STATEMENT OF HON. SHERWOOD L. BOEHLERT, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. BOEHLERT. Thank you, Mr. Chairman. I want to thank
Chairman Burton and the Democrat leadership of the committee
for helping make possible today’s hearing. Based on its name alone,
this subcommittee must be one of the busiest in Congress. Energy
Policy, Natural Resources and Regulatory Affairs cover just about
every hot issue under the sun, actually including the sun.

But I am not here to talk about solar power, although I'd be de-
lighted to, and I recognize your time constraints in the press of
other priorities both international and domestic, so I'll try to be
brief. That can be a challenge, given the importance of the subject
and my long and often tortuous legislative experience with the ef-
fort dating back to 1988. But you know the issues and the impor-
tance of EPA’s mission, so I'll get right to the point.

And actually there are three points:

No. 1: Congress should elevate EPA to the Cabinet level status
it deserves and needs. Now is the time and this is the place to do
what is long overdue. What does the United States have in com-
mon with Monaco, Libya, Panama, Peru and five other countries?
These are the holdouts that, for whatever reason, have chosen not
to make their primary environmental agencies Cabinet level de-
partments. Every other major country has done so. Today, more
than ever before, we need to make EPA an official member of the
President’s Cabinet.
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This has nothing to do with the stature or capability of Governor
Whitman, who I think is doing a tremendous job. Instead, it is a
question of timing and national and global conditions. Environ-
mental issues are becoming more complex, more international and
more global. This statement is even truer today than it was when
I made it before the Senate Governmental Affairs Committee just
2 months ago; climate change, widespread toxic pollution, both
chemical and biological, and invasive species are obvious examples.
The House Science Committee, which I am privileged to chair, is
looking precisely at such issues. There are also growing complex-
ities involving natural resource damages and environmental chal-
lenges among other Federal agencies, such as the Department of
Energy and the Department of Defense.

No. 2: Don’t be tempted by other environmental side issues or
controversies. Based on my previous experience with Cabinet level
legislation, I cannot overemphasize the importance of staying fo-
cused. Let us not forget the lessons of 1993 and 1994 when ele-
vation bills addressed wide-ranging and controversial issues and
became magnets for further controversy. The effort ultimately
failed. Republicans, Democrats, conservatives, and liberals alike
recognized what all of us should recognize today: Only a straight-
forward, clean elevation bill can make it through the process. That
has been the message I have been receiving from the administra-
tion—and they re-emphasized that again just yesterday—and many
in Congress and I believe they are right.

Many issues confront EPA. Some of these are organizational in
nature. Some are left over from previous administrations and some
are brand new. Some can be addressed administratively. Many
should be addressed through congressional oversight. Mr. Horn, the
distinguished chairman of the Subcommittee on Government Effi-
ciency, Financial Management and Intergovernmental Relations,
and a good friend of mine and a resource to this Congress, knows
this. His expertise in history and government and his appreciation
for environmental protection have served the Congress and the Na-
tion well over the years. I look forward to working with him on an
EPA elevation bill as well as his particular legislation. The secret
to success, I believe, will be for Congress to keep this bill clean and
simple, while at the same time, encouraging oversight hearings on
other legitimate issues and action on separate and discrete bills by
appropriate committees.

And the third and final point, Mr. Chairman: H.R. 2438 and H.R.
64 should continue to move on parallel but separate tracks. Mr.
Chairman, I strongly support Mr. Ehlers’ bill, H.R. 64, which would
strengthen science at EPA by, among other things, establishing a
Deputy Administrator for Science and Technology. The bill is pend-
ing before our Science Committee and I anticipate full committee
approval very soon, perhaps as early as the week after next. While
it 1s not the subject of this hearing, I appreciate the opportunity
to comment on its importance and conventional connection to H.R.
2438. Based on committee jurisdictions and recognizing the pref-
erences of the administration, I would urge your subcommittee not
to try to attach H.R. 64 or provisions from H.R. 64 to H.R. 2438.

In addition, we continue to have discussions with the administra-
tion about H.R. 64 and how its provisions might be implemented
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by and integrated within a new Department of Environmental Pro-
tection. For the time being, it continues to make sense to move
these legislative initiatives on separate tracks.

Thank you, Mr. Chairman. I hope markup of a clean, bipartisan
bill, once again let me stress, supported by the administration as
a clean bill will follow very soon. I am confident that with your
help and the bipartisan support of the committee and full commit-
tee, as well as the continued support of the administration, we can
make this important effort a success.

Mr. Osk. Thank you, Mr. Boehlert.

[The prepared statement of Hon. Sherwood L. Boehlert follows:]
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Testimony of Honorable Sherwood Boehlert
Hearing on EPA Cabinet Level Legislation
Subcommittee on Energy Policy, Natural Resources, and Regulatory Affairs
Government Reform Committee
2247 Rayburn House Office Building
September 21, 2001

Thank you, Mr. Chairman. I also want to thank Chairman Burton and the
Democratic leadership of the Committee for helping to make possible today’s hearing on
H.R. 2438, the Department of Environmental Protection Act of 2001. Based on its name
alone, this Subcommittee must be one of the busiest in Congress: Energy policy, natural
resources, and regulatory affairs cover just about every “hot issue” under the sun, actually
including the sun.

But I'm not here to talk about solar power (although I'd be delighted to) and I
recognize your time constraints and the press of other priorities—both international and
domestic, so I will try to be brief. That can be a challenge, given the importance of the
subject and my long (and sometimes torturous) legislative experiences with the effort
dating back to 1988 (when Rep. Jim Florio and I first introduced an EPA elevation bill).
But you know the issues and the importance of EPA’s mission — so I will get right to the
point. And actually, there are three points:

L. Congress should elevate EPA to the Cabinet level status it deserves and needs.

Now is the time and this is the place to do what is long overdue. What does the
United States have in common with Monaco, Libya, Panama, Peru, and five other
countries? These are the “holdouts™ that, for whatever reason, have chosen not to make
their primary environmental agencies Cabinet level departments. Every other major
country has done so. Today more than ever before, we need to make EPA an official
member of the President’s Cabinet.

This has nothing to do with the stature or capability of Governor Whitman, who I
think is doing a tremendous job. Instead, it’s a question of timing and national and global
conditions. Environmental issues are becoming more complex, international, and global.
This statement is even “truer” today than it was when I made it before the Senate
Governmental Affairs Committee two months ago. Climate change, widespread toxic
pollution (both chemical and biological), and invasive species are obvious examples. The
House Science Committee, which I'm privileged to chair, is locking precisely at such
issues. There are also growing complexities involving natural resource damages and
environmental challenges among other Federal agencies, such as the Department of
Energy and the Department of Defense.

2. Don’t be tempted by other environmental side-issues or controversies.

Based on my previous experiences with cabinet level legislation, I cannot
overemphasize the importance of staying focused. Let’s not forget the lessons of 1993
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and 1994, when elevation bills addressed wide-ranging and controversial issues and
became magnets for further controversy. The effort ultimately failed. Republicans,
Democrats, conservatives, and liberals alike recognized then what all of us should
recognize today: Only a straightforward, clean elevation bill can make it through the
process. This has been the message I’ve been receiving from the Administration and
many in Congress and I believe they’re right.

Many issues confront EPA. Some of these are organizational in nature. Some are
left over from previous Administrations. Some are brand new. Some can be addressed
administratively. Many should be addressed through Congressional oversight. Mr. Horn,
the distinguished Chairman of the Subcommittee on Government Efficiency, Financial
Management, and Intergovernmental Relations, and a good friend of mine, knows this.
His expertise in history and government and his appreciation for environmental
protection have served the Congress well over the years and I look forward to working
with him on EPA legislation. The secret to success, I believe, will be for Congress to
keep this bill clean and simple, while at the same time encouraging oversight hearings on
other, legitimate issues and action on separate and discrete bills by appropriate
Committees.

3. H.R. 2438 and H.R. 64 should continue to move on separate tracks.

Mr. Chairman, I strongly support Mr. Ehlers’ bill, H.R. 64, which would
strengthen science at EPA by, among other things, establishing a Deputy Administrator
for Science and Technology. The bill is pending in the Science Committee and 1
anticipate full Committee approval very soon, perhaps as early as the week after next.
While it is not the subject of this hearing, I appreciate the opportunity to comment on its
importance and potential connection to H.R. 2438. Based on Committee jurisdictions
and recognizing the preferences of the Administration, I would urge your Subcommittee
not to try to attach H.R. 64 or provisions from H.R. 64 to H.R. 2438. In addition, we
continue to have discussions with the Administration about H.R. 64 and how its
provisions might be implemented by and integrated within a new Department of
Environmental Protection. For the time being, it continues to make sense to move these
legislative initiatives on separate tracks.

Thank you again, Mr. Chairman. I hope markup of a clean, bipartisan bill--
preferably H.R. 2438, the Boehlert-Borski bill--will follow very soon. I’m confident that
with your help and the bipartisan support of the Subcommittee and full Committee, as
well as the continued support of the Administration, we can make this important effort a
success.



Mr. OSE. Mr. Horn.

STATEMENT OF HON. STEPHEN HORN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. HORN. Thank you, Mr. Chairman. It is good to see you in
charge of this subcommittee, and I leave to you and the subcommit-
tee what pieces you think make common sense. I am delighted to
be here with my two colleagues with whom I have great esteem,
and that is Mr. Boehlert and Mr. Ehlers.

And let me just say a couple of points. It is clear, although we
have been committed to environmental protection since 1970 with
the establishment of the Agency, the priority of that commitment
has been the subject of reinterpretation with each new administra-
tion because EPA has not had a permanent seat at the Cabinet.
With the increasing need to protect the environment across borders
and the increasingly complicated nature of environmental protec-
tion, we must elevate the existing Agency to a department. In hav-
ing this discussion, we should take it as an opportunity to provide
effective oversight and review many areas of our environmental op-
erations.

Our legislation does this. Two areas of continuing concern: First,
despite the implementation of the Government Performance and
Results Act, which the General Accounting Office has had great
concerns about, the current Agency and we also have problems
with them on information management, collection, coordination,
computer security, and they remain real challenges for the EPA—
and I hope that during the course of debating whether to elevate
the existing EPA to a Cabinet level department, we will focus sig-
nificant attention to information management processes and re-
sources within the current Agency to ensure that our environ-
mental information is reliable and of the highest quality.

Second, we must ensure that the best practice management aids
and sound environmental decisions will be the result. Most notably,
that includes using risk assessment to understand the benefits to
be achieved by proposed regulations and the costs that will nec-
essarily be borne to meet those objectives—risk assignment and as-
sessment as it was originally proposed by our colleagues, Rep-
resentatives Thurman and Mica back in 1993-1994, and it is in-
cluded in my legislation. It has been controversial. However, as a
critical management tool, it would enable our environmental regu-
lators to begin the process of setting achievable program objectives
and methodologies to measure our progress toward achieving envi-
ronmental goals.

The inability of the existing EPA to establish risk-based program
priorities is a deficiency that has been recently noted by the Gen-
eral Accounting Office and the EPA’s Inspector General, and re-
quiring risk assessment as part of the regulatory process will do
much to resolve this.

I end these comments here and I submit a long statement for the
record, Mr. Chairman, if I might. And thank you for holding this
hearing this morning. I will be happy to have any questions.

Mr. Osk. Thank you, Mr. Chairman.

[The prepared statement of Hon. Stephen Horn follows:]
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TESTIMONY OF

THE HONORABLE STEPHEN HORN
BEFORE THE HOUSE COMMITTEE ON GOVERNMENT REFORM

Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs

Good morning, Mr. Chairman, and thank you for providing me with the opportunity to
present testimony on the need to elevate the Environmental Protection Agency to a full cabinet-
level department. 1am honored to be here and to share the panel with my distinguished
colleagues and leaders in the environmental movement, Representatives Boehlert and Ehlers.

On December 2, 1970, our nation marked its first major environmental milestone by
establishing the Environmental Protection Agency. In creating the Agency, then President Nixon
stated, “because environmental protection cuts across so many jurisdictions and because arresting
environmental deterioration is of great importance to the quality of life in our country and world,
I believe that in this case a strong, independent agency is needed.”

The president’s overriding concern to be addressed by the establishment of the EPA was
that although numerous parts of the government may have been sympathetic to protecting our
environmental quality, no one distinct department existed to focus solely on our environment.
Moreover, the mission statements and purposes across departments necessarily affected how each
department viewed environmental protection, leading to inconsistent and varying degrees of real
protection.

Since 1970, the Agency has grown in size, budget, and responsibility. For Fiscal Year
2002, EPA has requested $7.3 billion to make sure our air and water supplies are clean and safe,
our food supply protected, prevent pollution, improve waste management techniques, and reduce
global and cross-border environmental concerns, among other worthy goals. Because the nature
and scope of environmental concerns have grown in importance, we need to revisit how we view
the EPA, and to give it its rightful and permanent seat within the president’s cabinet.

This is not a new debate for Congress. Indeed, both the 101* and the 102™ Congresses
passed legislation to elevate the EPA. The 103™ Congress also undertook this endeavor. Senator
Glenn, taking the lead on this issue in the Senate, noted the pressing need to provide institutional
permanence to back our commitment to environmental protection, the need for greater policy
integration and coordination, and the increasingly global nature of environmental pollution as the
three underpinnings for EPA elevation. Senator Glenn’s bill, S. 171, passed the Senate by a vote
of 79-15.

www.house.gov/horn
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The House of Representatives also undertook to elevate the EPA in the 103" Congress,
proposing legislation similar in intent to S. 171. I was a co-sponsor of that legislation, along with
my colleagues Representatives Conyers and Boehlert. H.R. 3425 was considered and passed by
the Government Operations Committee, as this Committee was then known. However, this
legislation was never considered by the full House of Representatives because the Resolution that
was drafted by the House Rules Committee did not permit consideration of an important
amendment to require the new department to undertake risk assessments before promulgating
new environmental standards. As a result of the Rules Committee’s action, a majority of the
House voted against the rule, preventing consideration of H.R. 3425. To my knowledge,
Congress has not embarked on a serious discussion of the need to elevate the EPA since that
debacle.

I underscore the history lesson because the tensions at play in 1993 remain unabated. The
conflict is whether we embark down a legislative course that simply elevates the EPA status,
called a clean elevation bill, or whether we endeavor to examine the operations of the EPA and
provide some correction at the same time.

Given my reluctance to add to our governmental bureaucracy without questioning the
effectiveness, efficiency, or management of those governmental entities, my preference is to take
this opportunity to consider some of the more pressing management challenges that the EPA
faces while also elevating the Agency to full cabinet level. Itherefore introduced H.R. 2694, the
Department of Environmental Protection Act, which mirrors the last bill on which the House
began to build consensus in 1993. Given the level of agreement on its underpinnings, I offer it
now as a means to renew a comprehensive dialogue about the governmental business of
environmental protection.

1 recognize that much progress has been made since 1993, and a great deal of credit goes
to both former Administrator Carol Browner for her efforts to organize and streamline the EPA,
as well as current Administrator Christine Todd Whitman, who is taking major efforts through
her EPA Task Force to re-examine the processes followed by the EPA for environmental
protection. Notwithstanding these efforts, I wish to highlight two areas that [ believe continue to
need Congressional authorization and oversight. Although the Government Performance and
Results Act already explicitly imposes a number of information technology and management
requirements, this subject continues to be a challenge for the EPA. H.R. 3425 predates this
important legislation, but I chose to include its information management requirements on the
basis that these provisions (sections 108 and 109 of my bill) are consistent with GPRA and, in
light of the continuing challenges, we need to refocus our attention on the EPA’s information
management processes.

According to the EPA’s Inspector General’s January 2001 Management Challenges
report, “The Agency has not developed an overall strategy to address the integration, quality, and
reliability of its environmental data.” The IG aiso notes that “The structure and consistency of
EPA’s Information Technology (IT) capital investment process is questionable, as is their ability

2
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to effectively track IT development and implementation.”

I note that this is the most recent comment by the EPA’s IG, and it is remarkable because
it reflects only limited progress since this Committee noted, in 1993, that

“Information is one of the EPA’s most important resources. ... Clearly, EPA’s success or
failure as a Department hinges on how well it manages this resource. While the link
between EPA’s mission performance and its information systems seems obvious,
historically it is a relationship that has been ignored. The public has paid an enormous
cost as a result. EPA cannot readily bring together and correlate data from its various
programs-such as air, water, hazardous wastes, and pesticides—to assess environmental
risks, identify and target enforcement priorities, and conduct general program oversight.”

The General Accounting Office further elaborated on this problem in its October 2000
report, “Environmental Information: EPA Needs Better Information to Manage Risks and
Measure Results,” which [ have attached as part of my testimony and ask unanimous consent that
both documents be included in the record.

The second problem area revolves around the need to use sound science and risk
assessment principles as an integral part of the regulatory process. Senator Bennett Johnston,
who originated the concept during the 1993 Senate debate, noted that this requirement is
necessary “because we have seen instance after instance where unreasonable regulations have
been adopted costing the taxpayer billions of dollars, where this kind of analysis would have
avoided that.” The premise is not to be obstructionist to environmental protection, but to clearly
understand the costs and benefits of any proposal, before they become financial mandates on
ordinary citizens. And, requiring EPA to undertake risk assessment as part of the regulatory
process will greatly enhance its ability to establish risk-based program priorities. As the GAO
notes, “Well-chosen environmental measures inform policymakers, the public, and EPA
managers about the condition of the environment and provide for assessing the potential danger
posed by pollution and contamination.” It is a critical starting point, that is not now required to
be undertaken. And although the Government Performance and Results Act moves every agency
and every department down the road of cost-benefit analysis, EPA is notable for its limited
progress “in adopting more measures that reflect the environmental or health outcomes of
programs....” In fact, the EPA IG reflected that, “there is no formal process for considering cost
or cost effectiveness in Agency priority-setting decisions. Thus, there is little assurance that EPA
is allocating its limited resources to those problems which pose the greatest environmental risks
and opportunities for risk reduction.”

My legislation addresses this problem by requiring the Secretary to undertake risk
assessments before proposing or promulgating final regulations.  As my colleague
Representative Thurman noted, “risk assessment and cost-benefit analysis will provide the
mechanism necessary to enact strict, achievable environmental laws.” Putting aside the
rhetorical hotbuttons that the phrase “risk assessment” raises, it is an important management tool
that ought finally and permanently be deployed by our environmental regulators.
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Again, I thank the Chairman for holding this important hearing and reiterate my strong
desire to work with all of my colleagues to elevate the EPA and eliminate the management
challenges that this important agency continues to confront. Iam happy to answer any of your
questions.
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Mr. Chairman and Members of the Committee:

We appreciate the opportunity to discuss our observations on the data that the
Environmental Protection Agency (EPA) needs to manage its programs more effectively.
In reports going back to our comprehensive general management review of EPA in 1988,
we have identified numerous long-standing problems in the agency’s efforts to collect
and use environmental data. Drawing from this work, I will discuss today the limitations
in the data that EPA needs to (1) set risk-based priorities for its programs and (2)

develop outcome-oriented measures of its programs’ results. Our observations are as

follows:

e EPA’s ability to assess risks and establish risk-based priorities has been hampered by
data quality problems, including critical data gaps, databases that do not operate
compatibly with one another, and persistent concerns about the accuracy of the data
in many of EPA’s data systems. While EPA’s priorities should reflect an
understanding of relative risk to the environment and public health, good data often
do not exist to fully characterize risk. In the absence of reliable data, public
perceptions of risk can influence how EPA determines its priorities and allocates
resources. EPA has taken major steps during the past few years to improve its data
and to better inform the scientific community and general public of environmental
and public health risks. To finish this job, the agency will need to expand its data
improvement initiatives to fill key gaps in its data, take advantage of opportunities to
develop and implement data standards to achieve compatibility among environmental

databases, and ensure the accuracy of its data.

¢ Measuring the results (outcomes) of its programs is critical to determining EPA’s
effectiveness. Nevertheless, the agency historically has relied on activity-based
output measures, such as the number of inspections performed, because of inherent
technical difficulties in establishing sound linkages among program activities,
environmental improvements, and public health. Spurred by the requirements of the

'Environmental Protection Agency: Protecting Human Health and the Environment Through Improved
Management (GAO/RCED-88-101, Aug. 16, 1988).
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Government Performance and Results Act of 1993 (Results Act), EPA has made
progress in recent years in measuring the outcomes of its programs. To ensure future
success in developing outcome measures, however, EPA will need to make a long-
term management commitment to overcome major challenges to obtaining the data

needed to show the results of environmental programs.

Background .

Since EPA’s establishment in 1970, the federal government has developed a complex
system of laws and regulations to address the nation’s environmental problems. Over
the years, as environmental threats were identified, the Congress responded by enacting
laws to address each problem, incrementally adding to the statutory framework that sets
EPA’s agenda. However, these laws were not coordinated or integrated to provide EPA

with an overall system for prioritizing problems so that the most serious problems can be

addressed first.

Impelled by budgetary constraints and a growing list of environmental problems, EPA, in
the late 1980s, began to consider whether its resources were being spent on the problems
that pose the greatest risks to public health and the environment. The agency concluded
that the nation actually was devoting more resources to problems that had captured
public attention than to problems that were less well known but potentially more
serious. Subsequently, EPA began incorporating the concept of relative health and
environmental risk into decisions on environmental priorities and emphasizing the need
to identify the most serious risks and to keep the public informed about the relative
seriousness of various environmental problems. To assess risks and deal with those
likely to do the most harm, EPA has recognized that it needs to have adequate
environmental and scientific data to conduct risk assessments, set standards, and
develop regulations. It also needs such data to identify and develop measures of
environmental quality and to assess the effectiveness of its programs by linking program

activities to changes in environmental conditions.
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EPA Needs Better Data to Establish

Risk-based Program Priorities

Establishing risk-based priorities for EPA’s program activities requires good data on the
use and disposal of thousands of chemicals. To assess human exposure to a chemical,
EPA needs to know how many workers, consumers, and others are exposed; how the
exposure occurs; and the amount and duration of the exposure. For environmental
exposure, EPA needs to know whether the chemical is being released to the air, water,
or land; how much is being released; and how wide an area is being affected. EPA’s
ability to make such assessments is limited by (1) gaps in environmental and health data,
(2) databases that do not operate compatibly with one another, and (3) the lack of an
effective system for ensuring the accuracy of the agency’s data. Although EPA has ’
implemented several agencywide initiatives to address these problems, each of the

initiatives has encountered obstacles that must be overcome to substantially improve the

agency's data.

Extensive Gaps Exist in EPA’s Information About the Environment and Health Risks

Our work over the past few years has shown that very little is known about the risks of
potential exposure to chemicals and environmental conditions for workers, the general

public, and plant and animal life. For example, we reported the following:

¢ EPA’s Integrated Risk Information System, which is a database of the agency’s
consensus on the potential health effects of chronic exposure to various substances
found in the environment, lacks basic data on the toxicity of about two-thirds of the

known hazardous air pollutants.’

» EPA's National Water Quality Inventory does not accurately describe water quality
conditions nationwide. Only 19 percent of the nation’s rivers and streams were

assessed for the 1996 Inventory (the latest report available at the time of our review},

*Major Management Challenges and Program Risks: Environmental Protection Agency (GAO/OCG-99-17,
Jan, 1988).
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as were 6 percent of ocean and other shoreline waters. Pollution of the latter has

resulted in an increasing number of beach advisories and closures in recent years.*

« Of 1,456 toxic chemicals we recently reviewed, data on human exposure were being
collected for only about 6 percent. For example, of the 476 chemicals that EPA
identified as most in need of testing under the Toxic Substances Control Act, only 10,

or 2 percent, were being measured for human exposure. (See table 1)

Table 1: Extent to Which Human Exp Data Are Coltected for P Mty Harmful Ch Is Througt

Surveys of EPA and the Department of Health and Human Services

Chemicals measured or

Priority chemicals being measured
Number

Di iption of list in list Number Percentage
Chemicals found most often at the national Superfund 275 82 23
sites and of most potential threat to human health
EPA's list of toxics of concern in air 168 27 16
Chemicals harmiul because of their persistence in the 368 52 14
environment, tendency to bicaccumulate in plant or
animal tissues, and toxicity
Pesticides of potential concem as listed by EPA’s 243 32 13
Office of Pesticide Programs and the U.S.
Department of Agriculture’s Pesticide Data Program
Chemicals that are reported in the Toxic Release 579 50 g

Inventory; are considered foxic; and are used,

manufactured, treated, transported, or refeased into

the: environment

Chemicals most in need of testing under the Toxic 476 10 2
Substances Control Act (Master Testing List)

Note: Our analysis was based on human exposure data collected through the Department of Health and
Human Services' National Health and Nutrition Examination Survey or EPA’s National Human Exposure

Assessment Pilot Surveys through 2000,

EPA has recognized that it has numerous and significant gaps in its data and has initiated
several efforts to fill at least some of the gaps. For example, under its Environmental
Monitoring and Assessment Program, EPA is working with other federal agencies to

develop information that the public, scientists, and the Congress can use to evaluate the

overall health of the nation’s ecological resources. EPA also recently launched its High

*Water Quality: Key EPA and State Decisions Limited by Inconsistent and Incomplete Data (GAO/RCED-00-
54, Mar. 15, 2000).
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Production Volume Challenge Program, which asked chemical companies to voluntarily
generate data on the effects of the chemicals they manufacture or import. As of
December 1999, over 400 participants had agreed to make public, before the end of 2005,
basic hazard data on over 2,000 of 2,800 high-production-volume chemicals, which are
chemicals manufactured or imported into the United States in amounts equal to or
greater than one million pounds per year. Furthermore, EPA’s new information office
will be responsible for encouraging the agency’s program offices to reach out to other
federal agencies as well as to universities, research institutes, and other sources of
environmental information for data that EPA does not collect but that may exist
elsewhere. To date, however, such efforts have been hampered by technological
limitations imposed by the myriad of incompatible information systems in use across the

government.

Moreover, much of the information needed, such as environmental monitoring data, will
be expensive to obtain. Thus, it will be important for EPA to work with the states and
industry to reduce the reporting burden and to encourage efforts to use data that may
already have been collected by other federal agencies or other entities. Likewise, as we
recommended to EPA in our September 1999 report on its information management
activities, it will be essential for the agency to develop a strategy that prioritizes its
requirements for additional data and identifies milestones and needed resources. EPA

can then use this information to support its budget requests.

Incompatible Data Systems Limit the Usefulness of Environmental Data

Over the years, EPA has developed and maintained “stovepipe” data systems that are not
-capable of sharing the enormous amounts of data gathered. EPA now recognizes that
common data definitions and formats, known as data standards, are essential to its
efforts to integrate data from various databases, including those of its state partners.
EPA also considers data standards as key to reducing the reporting burden on industry
and the states because such standards would permit integrated, and thus more efficient,
reporting of information to the agency. In recent years, EPA has undertaken several

efforts to develop standards for some of the data items in its information systems,
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According to the Office of Environmental Information, EPA recently approved six data
standards and expects that all of these standards will be implemented in the relevant

data systems by fiscal year 2003.

EPA recognizes that its current data improvement efforts are only first steps toward its
goal of full data integration. For example, EPA has focused primarily on the
compatibility of its data with those of state environmental agencies, rather than of other
federal agencies and nongoverr{mental sources. In a May 2000 report, we stated that
improved collaboration among federal agencies in meeting the needs for human
exposure data is essential because individual agencies have different capacities and
skills and separate attempts have fallen short of supporting the large efforts that are
needed.' EPA’s Science Advisory Board” has also recommended that EPA do more to
link the agency’s databases with external databases. The Board noted that “answering
many health-related questions frequently requires linking environmental data with
census, cancer or birth registry data, or other data systems (such as water distribution
maps) to determine whether there is a relationship between the environmental measures
and health.” EPA officials acknowledge the importance of linking EPA’s databases with
those of other agencies at all levels of government. However, they told us that their
actions to do so have been limited by resource constraints and by the fact that EPA’s
statutes do not give the agency the authority to require that other agencies collect or

report data using formats compatible with those used by EPA,

Concerns Persist About the Accuracy of EPA's Data

In various reviews, we and others have identified persistent concerns about the accuracy
of the data in many of EPA’s information systems. EPA acknowledges that data errors
exist but believes that, in the aggregate, its data are of sufficient quality to support its
programmatic and regulatory decisions. However, EPA has not assessed the accuracy of

* Toxic Chemicals: Long-Term Coordinated Strategy Needed to Measure Exposures in Humans
{GAQ/HEHS-00-80, May 2, 2000).

*The EPA Science Advisory Board was created by the Congress to provide advice to EPA from scientists
outside the agency.

* Science Advisory Board, Review of the Agency-Wide Quality Management Program, EPA-SAB-EEC-LTR-
98-003 (Washington, D.C.: EPA, July 24, 1998).
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its information systems agencywide, and preventing errors and correcting them once
they have been identified has proved daunting for the agency. For example, in January
1998, an EPA advisory council on information management issues described the
difficulty of correcting errors in EPA’s databases: "Once an error is stored in one or
more of the agency’s systems, making corrections to all those systems is an exercise in
frustration and futility. There is no simple way to ensure corrections are made to all

possible systems.”

To address such problems, EPA revised its agencywide quality system in 1998 to expand
and clarify requirements for how environmental data are collected and managed.
Although the Science Advisory Board recently commended the agency for its
development of this system, the Board also found that its implementation has been
uneven within the agency. Moreover, the Board reported that more than 75 percent of
the states authorized to implement EPA’s environmental programs lack approved quality
management plans for all or some of these programs and thus are likely to be generating
data of unknown quality. We recently reported that EPA’s National Water Quality
Inventory, which EPA uses as a basis for measuring progress under the Clean Water Act,
does not accurately describe water conditions nationwide. While EPA prepares the
Inventory on the basis of data submitted by the states, the states do not use a statistical
sampling design that provides a comprehensive picture of water quality. The Science
Advisory Board has pointed out that EPA programs that rely on data of unknown quality
are exposing themselves, the reliability of their decisions, and their credibility to

criticisms.

Correcting errors in the agency’s data is an important responsibility for the new
information office. This office recently developed an Internet-based system to identify,
track, and resolve errors found in national environmental databases. The system
currently allows individuals to notify EPA of suspected errors in some of the agency’s
major databases, and EPA intends to implement the data correction system in additional

databases during the next two years.
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Efforts to Develop Outcome-Oriented Performance

Measures Are Constrained by Data Limitations

Well-chosen environmental measures inform policymakers, the public, and EPA
managers about the condition of the environment and provide for assessing the potential
danger posed by pollution and contamination. They also serve to monitor the extent to
which EPA’s programs contribute to environmental improvement and can be used in
future priority-setting, planning, and budgeting decisions. EPA has been aware of the
need for environmental measures since the mid-1970s. Nevertheless, the agency made
little progress in developing such measures until the Results Act mandated their use by
requiring federal agencies to report annually on their progress in meeting performance
goals. Under the Results Act, EPA has begun to set goals and measures that are intended
to help the agency, as well as the Congress and the public, assess the environmental
results of the agency’s activities. While EPA has made progress in adopting more
measures that reflect the environmental or health outcomes of programs, the
overwhelming number of EPA’s measures reflect outputs, such as the number of

inspections performed or regulations issued, and additional progress is needed.

EPA considers getting the data needed to measure results its biggest challenge in
developing outcome-oriented performance measures. To date, EPA and the states have

made limited progress in developing such measures, as these examples indicate:

o Of the 364 measures of performance that EPA has developed for use during fiscal
year 2000, only 69 (19 percent) are environmental outcomes; the other measures
reflect program activities, such as the number of actions taken to enforce

environmental laws. (See table 2.)

» Given inherent uncertainties about the results of research and development activities,
the problem of developing outcome-oriented measures is particularly difficult for
EPA’s science activities. Of 36 measures related to EPA’s strategic goal of "sound

science,” only 2 reflect outcomes.
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Table 2: EPA’s Analysis of the Number and Type of Annual Performance Measures for Its Strategic
Goals for Fiscal Year 2000

Number of annual
performance measures
Output  Outcome Total

EPA's strategic goal

Goal 1: Clsan Air 18 14 33
Goal 2: Clean and safe water 65 17 82
Goal 3: Safe food 16 1 17
Goal 4: Preventing pallution and reducing 28 14 42

risk in communities, homes, workplaces,

and ecosystems

Goal &: Better waste management, 34 8 42
restoration of contaminated sites, and

emargency response

Goal 6: Reduction of global and 27 7 34
cross-border environmental risks

Goal 7: Expansion of Americans' right to 28 3 31

know about their snvironment

Goal 8: Sound science, improved 34 2 36
understanding of environmental risk and

greater innovation to address environmental

problems

Goal 9: A credible deterrent to poliution and 15 3 18
greater compliance with the law

Goal 10: Effective management 28 g 29
Totat 295 £9 364

Source: GAQ's analysis of EPA data.

In addition to establishing output-and outcome-oriented performance measures, EPA has
adopted a framework for categorizing its performance measures according to the type of
outputs or outcomes to be achieved. As shown in figure 1, most of the performance
measures are outputs involving either research and development efforts or actions by
EPA, states, tribes, or other governmental bodies, such as establishing standards for
hazardous levels of lead in paint, dust, and soil. The other categories represent
outcomes, including measures that focus on risks to ecology, health, or welfare;
pollutants absorbed by the body; and concentrations of pollutants in the environment.
Over time, EPA plans to increase the number of such measures, as it is able to obtain
better data linking its program activities with changes in environmental and health

conditions.
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Figure 1: Number and Percentage of Performance Measures for Each Type of Activity

<1%

Environmental risks or
impacts to ecology, heatth, or
welfare (1)

Concentrations of pollutants (5)

Pollutants absorbed by the
body (9)

Change in behavior of
regulated parties (24)

Discharges and emissions of
pollutants (30)

Research and development (86}

Actions by EPA, states, tribes, or
other governmental bodies (209)

Total: 364 performance measures

Even with better data, it will be a major challenge for EPA to link its environmental
programs and activities to outcomes. Environmental conditions may change because of
a number of factors, including variables such as the weather or economic activity, many
of which are beyond the control of EPA and its state partners. Likewise, it may be
difficult to show the relationship between EPA’s annual program activities and some
outcomes that may not be apparent until many years later. For example, current EPA
activities to reduce the amount of polluting nutrients from fertilizers in the ground may

not result in improved water quality for a decade or more,
EPA program officials recognize that they need additional measures that show the

outcomes of programs, and they have recently taken actions that should strengthen the

agency’s ability to develop them. For example, EPA is developing processes and long-

10
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Mr. OSE. Mr. Ehlers.

STATEMENT OF HON. VERNON J. EHLERS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. EHLERS. Thank you, Mr. Chairman. It is good to see you in
that seat. I would like to speak about H.R. 64, a bill that I spon-
sored. You of course heard testimony about addressing the global
issues from the previous two witnesses. I am speaking about just
one specific aspect, and that is how we can improve the science in
the EPA.

I appreciate this opportunity to discuss the different ways to ele-
vate the EPA to Cabinet level and also want to present my
thoughts about reforms the EPA should undertake immediately re-
garding use of science and technology in the regulatory process. As
co-sponsor of Chairman Boehlert’s legislation, I certainly echo his
comments today. I fully support its passage and hope the Govern-
ment Reform Committee will quickly move it to the House floor.

Environmental policy is one of those rare issues that literally af-
fects every single American every single day of their lives. Clean
air, clean water, clean land certainly are no less important than ag-
riculture, education, transportation and interior issues dealt with
by some of the other 14 Cabinet level departments. The EPA
should be recognized for the important role they play in Americans’
daily lives.

In my view, one of the key issues surrounding this debate is how
should Congress address some fundamental regulatory process
changes that the EPA needs to make. Certainly if this Agency is
to become a Cabinet level department, it needs to be held to the
highest standards of process. I believe that the most fundamental
reform the EPA needs to make to the regulatory process is to
strengthen the role that science plays in the Agency’s decision-
making process.

As many members are aware, I introduced H.R. 64, which the
Science Committee is reviewing, because I believe the Agency
needs a new Deputy Administrator for Science and Technology to
oversee the vast and complex scientific mission of the Agency. It is
essential that science infuse the entire regulatory process, from ini-
tial concept to final regulation, if we are to have good science-based
regulations.

Let me address the intent of my legislation before I discuss its
relevance to the other bills discussed here. Numerous times I have
heard my colleagues and the scientific community and the business
community and the public say, what we really want is the use of
sound science at the EPA. Everyone agrees that regulatory deci-
sions made by the EPA should be based on the best possible sci-
entific research. However, many institutions, citizens and groups
believe that decisionmaking at the EPA can be improved by a
greater integration of science into the process.

Many different studies have documented the need for strengthen-
ing science at the EPA. The most recent of these was issued by the
National Research Council in September of last year. The two pri-
mary recommendations of that report were to establish a new Dep-
uty Administrator for Science and Technology at the EPA and to
set a fixed term for the existing Assistant Administrator for the Of-
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fice of Research and Development. These changes would elevate the
role of science in the decisionmaking process at the Agency as well
as provide more stability to existing research efforts being con-
ducted inside of the Agency.

Both of these charges are captured in H.R. 64, which I have in-
troduced to ensure that science informs and infuses the regulatory
work of the EPA. This legislation also builds on the review of our
National Science Policy that I prepared in 1998 for the House
Science Committee and which was adopted by the House of Rep-
resentatives in the 105th Congress. The recommendation in that
report that received the most favorable response was that science
be used differently in the regulatory and judicial processes. It
should not be used in an adversarial fashion in the courts and
should not be used as a mere adjunct to the regulatory system.
Rather, science should be used at the beginning, middle, and end
of an agency’s decisionmaking process.

Science can help us make informed decisions about the relative
risks of a threat, whether or not we need to address it, and about
how to allocate resources to address the threat. The Environment,
Technology, and Standards Subcommittee, which I chair, has
unanimously passed this bill out and it is expected to come before
the full committee in the first week of October or soon thereafter,
and I certainly hope that it will soon reach the floor of the House.

I might also mention this legislation that I have introduced, H.R.
64, is supported by the Science Advisory Board of the EPA. And I
have received numerous letters from professional scientific associa-
tions and from business groups and environmental groups support-
ing the passage of this bill.

I currently support the dual track strategy of moving the ele-
vation bill through the Government Reform Committee and also
H.R. 64 through the House Science Committee. I believe both ap-
proaches should be taken. I hope that my bill, H.R. 64, will pass
into law, and that would, I think, make a strong case for including
it in the departmental—I'm sorry, the departmental portfolio that
the Agency will have once it becomes a Cabinet level department.
But I also am aware of the legislative history, so I was trying to
address too many issues, and an elevation bill likely dooms the ef-
fort. So I believe this is the best way to move H.R. 64 through the
process quickly. And once we get it through the House, we can as-
sess how we can combine the two bills.

I also want to say that because we have a new administration
at the other end of Pennsylvania Avenue, we have a golden oppor-
tunity to improve the operation of the EPA, and we are looking for-
ward to working with you and your colleagues as well as Chairman
Boehlert and Chairman Horn and the administration and other in-
terested parties to bring about these important changes by passing
the bills that are before us. I thank you for your time and consider-
ation.

[The prepared statement of Hon. Vernon J. Ehlers follows:]
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Testimony of Congressman Vernon Ehlers
Before the House Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs
Hearing on: Creating a New EPA Department
September 21, 2001

Thank you, Mr. Chairman, for your invitation to testify today. I appreciate the
opportunity to discuss the different ways to elevate the Environmental Protection Agency
to cabinet level status offered by Chairman Boehlert in H.R. 2438 and Mr. Horn in H.R.
2694. Iwould also like to share with you my thoughts about reforms the EPA should
undertake regarding the use of science and technology in the regulatory process.

As a cosponsor of Chairman Boehlert’s legislation, I want to echo his comments
today. 1 fully support its passage and hope that the Government Reform Committee will
quickly move it to the House Floor.

Environment policy is one of those rare issues that literally affects every single
American, every single day of their lives. Clean air, water and land certainly are no less
important than Agriculture, Education, Transportation and Interior issues dealt with by
some of the other 14 cabinet level departments. The EPA should be recognized for the
important role they play in Americans’ daily lives.

In my view, one of the key issues surrounding this debate is: How should
Congress address some fundamental changes that the EPA needs to make to its regulatory
process? Certainly if this Agency is going to become a cabinet level department, it needs
to be held to the highest standards of process.

1 believe that the most fundamental reform the EPA needs to make to the
regulatory process is to strengthen the role that science plays in the Agency’s decision-
making process. As many Members are aware, I introduced H.R. 64, which the Science
Committee is reviewing, because I believe the Agency needs a new Deputy
Administrator for Science and Technology to oversee the vast and complex scientific
mission of the Agency. It is essential that science infuse the entire regulatory process,
from initial concept to final regulation, if we are to have good, science-based regulations.

Let me address the intent of my legislation before I discuss its relevance to
Chairman Boehlert’s EPA elevation bill and my thoughts on the process for bringing
these necessary reforms before the House.

Numerous times I have heard my colleagues and the scientific community say,
“What I really want is the use of sound science at the EPA.” Everyone agrees that
regulatory decisions made by the EPA should be based on the best possible scientific
research. However, many institutions, citizens and groups believe that decision-making
at EPA can be improved by a greater integration of science into the process.
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Many different studies have documented the need for strengthening science at the
EPA. The most recent of these was issued by the National Research Council in
September of last year. The two primary recommendations of that report were to
establish a new Deputy Administrator for Science and Technology at the EPA, and to set
a fixed term for the existing Assistant Administrator of the Office of Research and
Development. These changes would help elevate the role of science in the decision-
making process at the Agency, as well as provide more stability to existing research
efforts being conducted inside of the Agency. Both of these changes are captured in H.R.
64 to ensure that science informs and infuses the regulatory work of the EPA.

This legislation also builds on the review of our National Science Policy that I
prepared in 1998 for the House Science Commiittee and which was adopted by the House
of Representatives in the 105™ Congress (H. Res. 578). The recommendation in that
report that received the most favorable response was that science be used differently in
the regulatory and judicial process. It should not be used in an adversarial fashion in the
courts and should not be used as a mere adjunct to the regulatory system; rather, science
should be used at the beginning, middle and end of an agency’s decision-making process.
Science can help us make informed decisions about the relative risks of a threat, whether
or not we need to address it, and how to allocate resources to address a threat.

The Environment, Technology, and Standards Subcommittee, which I chair,
unanimously passed H.R. 64 on May 17. The legislation is expected to come before the
full Science Committee the first week in October, and then I hope it will come before the
House quickly thereafter.

1 do support a dual-track strategy of moving Chairman Boehlert’s Jegislation
through the Government Reform Committee and H.R. 64 through the House Science
Committee. Chairman Boehlert and the Administration have advocated passing a “clean”
elevation bill, to help ensure its passage. Legislative history has shown us that trying to
address many controversial issues in an elevation bill will likely doom the effort. I
believe this to be true this Congress as well.

1 have taken the same approach with H.R. 64 by keeping it focused on its two
main goals. Ibelieve this is the best way to move it quickly through the legislative
process. We can reassess how to proceed with both efforts once the bills are ready for
floor consideration.

We have a new Administration at the other end of Pennsylvania Avenue, and I
think this gives us a wonderful opportunity to strengthen science at the EPA and to
elevate the Agency’s role in the Federal Government. I am looking forward to working
with you and your colleagues, Chairman Bochlert, Mr. Horn, the Administration, and
other interested parties to quickly bring both of these important bills before the House
and achieve both goals.

Thank you very much for your time and consideration.
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Mr. OTTER [presiding]. Thank you very much, Congressman
Ehlers. The Chair has been made aware that Members of this
panel have to—are maybe even 3 minutes late for another meeting.
Could you give the Chair some sort of an expression of the time
that you can spend here with us?

Mr. BOEHLERT. I'm fine. I have been on this for 10 years.

Mr. OTTER. Mr. Horn.

Mr. HorN. I have to go to the Transportation Aviation also, but
I can stay for 10 minutes certainly.

Mr. OTTER. Then I would like to start off.

Mr. Horn, your bill also embraces several of the ideas on science
that Mr. Ehlers’ bill does. How do you feel about Mr. Ehlers’ bill?

Mr. HoORN. I think it is very worthwhile. If we can’t get more
things in there, that is certainly very useful and I would support
that.

Mr. OTTER. Mr. Boehlert.

Mr. BOEHLERT. I'm a co-sponsor, and we’re moving that through
my Science Committee. I think it is very important that we have
science-based decisionmaking. That’s why I have strongly endorsed,
and Dr. Ehlers I think agrees with this, moving forward on a par-
allel track. The history indicates—we have been through this in
1993 and 1994. Everybody talks about elevating EPA to Cabinet
level status. Incidentally, I might add that the President and the
administration are fully supportive of my bill and fully supportive
of the concept of a clean bill. That does not address the separate
legislation introduced by Dr. Horn and Dr. Ehlers. I am enthusias-
tic about working with them in partnership; but the fact of the
matter is, if we want to do what we all have talked about for a
long, long time, we have to avoid attaching anything else that will
open up this bill to delay any unnecessary lengthy debate. I fully
support and am enthusiastic of my support of Dr. Ehlers’ bill and
we are moving that on a fast track through the Science Committee.
But let me stress, it should go on a parallel track. EPA elevation
must be a clean bill, or we will repeat what we have been through
before. And I don’t want to do that and neither does the President.

Mr. OTTER. Mr. Boehlert, I have several questions about the ele-
vation bill. It has been my experience, at least in business, that
you can have only a certain critical mass, I should say, of people
reporting to you in order to do an effective job, or a couple of things
happen. No. 1, you diminish the opportunities for those that are
truly important to the committee or to the people that are report-
ing to you. Some of the criticism that I have at least heard on the
elevation of any agency—not just EPA, any additional agency—is
that to the extent that you increase the numbers in the Cabinet
room, No. 1, you decrease the administration’s focus on other criti-
cal functions of government. And I understand it is arguable, you
know, where you elevate EPA according to military defense and
these kinds of things. But what would you offer as an argument
against those who would say, the more people you put in that
room, the less effective each of them are going to be?

Mr. BOEHLERT. First of all, I would point out that you don’t add
anyone to that room. The Administrator of EPA is already des-
ignated by the President of the United States as a member of the
Cabinet. She has a seat at the table. She has a seat at the table
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only at the sufferance of this President. The next President may
view it differently.

Second, this Administrator is given Cabinet level status by the
President. But in reality, she is in a subordinate position when she
represents the U.S.” interests abroad. For example, she travels to
international conferences dealing with very sensitive subjects on
the environment. She is not at a ministerial level or a Cabinet level
officially, so she is dealing from a subordinate position as she is in
dealing with the other members of the President’s Cabinet. So the
President already has the Administrator reporting directly to him.
The President is enthusiastic in support of this elevation. I think
the time is long overdue that we do this.

Mr. OTTER. And what about diminishing the focus that the Presi-
dent would have on other areas of government?

Mr. BOEHLERT. It won’t diminish the focus because he already
has a focus.

Mr. OTTER. I understand that. But given the nature of an invited
position as opposed to an endowed position, I think that would
change the focus considerably, don’t you?

Mr. BOEHLERT. The focus is what the President chooses it to be,
and he has indicated his intention to give the proper attention and
focus to the environment. The American people expect us to protect
the air we breathe and water we drink. They expect us to give pre-
mier importance to the top official in this country dealing with the
environment. They expect the President to have the top environ-
mental official at his side as he makes important decisions. And
the President has indicated that is exactly what he wants. So he
is on the same wavelength as the American people.

We are not adding any expense or a name change on the door.
We are not even adding a new chair. They are kind of expensive.
You have had the privilege of sitting down there, so have I, down
at the Cabinet room. The same chair will be there. The same occu-
pant will be there, only with a different title, demonstrating in very
tangible form that this President, this administration, this govern-
ment, gives the highest priority to environmental concerns.

Mr. OTTER. Thank you. Mr. Cannon.

Mr. CANNON. In deference to your time, I have one quick ques-
tion. How do you deal with the Council on Environmental Quality
in your bill? Do you change that?

Mr. BOEHLERT. Don’t change that at all.

Mr. OTTER. Thank you very much. We appreciate your attention,
and we appreciate your extending your time here so we could ask
these questions.

Mr. HORN. Mr. Chairman, if I might put in the record the Orga-
nization Manual as it pertains now to the Environmental Protec-
tion Agency.

Mr. OTTER. Without objection, so ordered.

[The information referred to follows:]
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Suite:

rieral Manager
inical Director

. pEFENSE NUCLEAR FACILITIES SAFETY BOARD

&.700, 625 Indiana Avenue NW., Washington, DC 20004
; né'202—694—7000. Fax, 202--208-6518. Internet, www.dnfsb.gov.

JOHN T. CONwAY

A.}. EGGENBERGER

JOSEPH J. DINUNNO, JOHN E.
MANSFIELD, JESSIE H. ROBERSON

RICHARD A. AZZARO

KENNETH M. PUSATER!

]. KENT FORTENBERRY

e Defense Nuclear Facilities Safety
pard was established as an independent
ncy on September 29, 1988, by the
mic Energy Act of 1954, as amended
U.5.C. 2286-22860).

he Board is composed of five
embers appointed by the President

ith the advice and consent of the
enate. Members of the Board are
ppointed from among United States
zens who are respected experts in the
eld of nuclear safety.

‘Activities
“The Defense Nuclear Facilities Safety

Board reviews and evaluates the content
-and implementation of standards for

= For further inf contact the Def

Defense Nuclear Facilities Safety Board reviews and evaluates the content and
mplementation of standards relating to the design, construction, operation, and
commissioning of defense nuclear facilities of the Department of Energy (DOE).

defense nuclear facilities of DOE;
investigates any event or practice at
these facilities which may adversely
affect public health and safety; and
reviews and monitors the design,
construction, and operation of facilities.
The Board makes recommendations to
the Secretary of Energy concerning DOE
defense nuclear facilities to ensure
adequate protection of public health and
safety. In the event that any aspect of
operations, practices, or occurrences
reviewed by the Board is determined to
present an imminent or severe threat to
public health and safety, the Board
transmits its recommendations directly to
the President.

Nuclear Facilities Safety Board, Suite 700, 625 Indiana Avenue

' NW., Washington, DC 20004. Phone, 202-694-7000. Internet, www.dnisb.gov.

ENVIRONMENTAL PROTECTION AGENCY

401 M Street SW., Washington, DC 20460

Phone, 888-372-8255 {tofl-free). Internet, www.epa.gov.

Administrator
Deputy Administrator
Associate Administrator for

Communications, Education, and

Public Affairs

CAROL M. BROWNER
W. MICHAEL McCaBE
STEVE SNIDER
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Associate Administrator for Congressional
and Intergovernmental Relations

Associate Administrator for Policy and
Reinvention

Chief Judge, Office of Administrative Law
judges

Director, Executive Secretariat

Director, Executive Support Office

Director, Office of Children’s Health
Protection

Director, Office of Civil Rights

Director, Office of Cooperative
Environmental Management

Director, Office of Small and
Disadvantaged Business Utilization

Director, Regional Operations Staff

Director, Science Advisory Board

Lead Environmental Appeals judge,
Environmental Appeals Board

Staff Offices:

Assistant Administrator for Administration
and Resources Management

Assistant Administrator for Air and
Radiation

Assistant Administrator for Enforcement
and Compliance Assurance

Assistant Administrator for Environmental
Information

Assistant Administrator for International
Activities

Assistant Administrator for Prevention,
Pesticides, and Toxic Substances

Assistant Administrator for Research and
Development

Assistant Administrator for Solid Waste
and Emergency Response

Assistant Administrator for Water

Chief Financial Officer

General Counsel

Inspector General

DIANE E. THOMPSON
RICK FARRELL

Susan L. BlrO
SANDRA L. HUDNALL
DiANE N. BAZZLE

E. RAMONA TROVATO

ANNE E, Goope
CLARENCE HARDY

JEANETTE L. BROWN
FRANCES T. GREENBERG, Acting

DONALD G. BARNES
RONALD L. McCALLUM

RomULG L. Diaz, Jr.
ROBERT PERCIASEPE

STEVEN A, HERMAN

ALVIN M, PESACHOWITZ
Wittiam A, Nimze
{VACANCY}

NORINE E. NOONAN
TIMOTHY FIELDS, JR., Acting
JONATHON (CHuck)} C. Fox
MICHAEL W. S. RYAN

JONATHAN Z. CANNON
NIKK! L. TINSLEY

[For the Environmental Protection Agency statement of organization, see the Code of Federal Regulations,
Title 40, Part 1}

The mission of the Environmental Protection Agency is to protect human health and.;

to safeguard the natural environment—air, water, and land—upon which life
depends to the fullest extent possible under the laws enacted by Congress.

The Environmental Protection Agency
was established in the executive branch
as an independent agency pursuant to

* rganization Plan No. 3 of 1970 (5
‘~ws.C. app.), effective December 2,
1970. It was created to permit
coordinated and effective governmental

action on behalf of the environment. The':
Agency is designed to serve as the
public’s advocate for a livable
environment.
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ASSISTANT ASSISTANT
ADMINISTRATOR FOR ADMINISTRATOR FOR ASSISTANT
ADMINISTRATION ENFORCEMENT AND GENERAL COUNSEL ADMINISTRATOR FOR
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ASSISTANT ADMINISTRATOR ASSISTANT
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AEGION VIl REGION Vi REGION IX REGION X
{KANSAS CITY, KS) {DENVER, CO) (SAN FRANCISCO, CA) (SEATTLE. WA)
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Activities
Air and Radiation The air activities of
the Agency include:

—developing national programs,
policies, regulations, and standards for
air quality, emission standards for
stationary and mobile sources, and
emission standards for hazardous air
pollutants;

—conducting research and providing
information on indoor air pollutants to
the public;

—providing technical direction,
support, and evaluation of regional air
activities; )

—providing training in the field of air
pollution control; and

—providing technical assistance to
States and agencies having radiation

‘otection programs, including radon

- —itigation programs and a national
surveillance and inspection program for
measuring radiation levels in the
environment.

For further information, call 202-564-7400.

Water The Agency’s water quality
activities represent a coordinated effort
to keep the Nation’s waters clean and
safe for fishing, swimming, and drinking,
including:

—development of national programs,
technical policies, and regulations for
water pollution control and water
supply;

—ground water and drinking water
source protection;

—marine and estuarine protection;

—control of polluted runoff;

—uwater quality standards and effluent
guidelines development;

~—support of regional water activities;

~—development of programs for
technical assistance and technology
transfer; and

—training in the field of water quality.

For further information, call 202-260-5700.

Solid Waste and Emergency Response
2 Office of Solid Waste and
~sergency Response provides policy,
guidance, and direction for the Agency’s
hazardous waste and emergency
response programs, including:

—development of policies, standards,
and regulations for hazardous waste
treatment, storage, and disposal;

—national management of the
Superfund toxic waste cleanup program;

—development of guidelines for the
emergency preparedness and community
right-to-know programs;

—implementation of special initiatives
such as the brownfields national
partnership;

—management of environmental
justice/public participation programs
related to waste siting issues;

—development of guidelines and
standards for the land disposal of
hazardous wastes and for underground
storage tanks;

—analysis of technologies and
methods for the recovery of useful
energy from solid waste;

—economic impact assessment of
RCRA and CERCLA regulations;

—coordination with the Department of
Defense on base closure environmental ::
issues; and

-—technical assistance in the
development, management, and
operation of waste management
activities, including technical assistance
to Federal facilities.

. For further infermation, call 202-260--4610.

Prevention, Pesticides, and Toxic
Substances The Office of Prevention, :
Pesticides, and Toxic Substances is
responsible for:
—promoting pollution prevention and
the public’s right to know about
chemical risk;
—developing and implementing
strategies fo promote pollution
prevention through source reduction;
—evaluating and regulating pesticides -
and chemicals to safeguard all \
Americans; PR
—identifying and reviewing emerging -
and existing policies, including
biotechnology-derived products;
—developing, evaluating, and

. implementing science policies both

domestically and internationally; -
—establishing safe levels for pesticide
residues on food;
—developing national strategies for
control of toxic substances;
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—developing criteria for assessing
chemical substances, standards for test
rotocols for chemicals, rules and
rocedures for industry reporting, and
* scientific information for the regulation
- of substances that may be hazardous to
“people or the environment; and
—evaluating and assessing the impact
“iof existing chemicals, new chemicals,
"and chemicals with new uses to
. determine the hazard and develop
“appropriate restrictions.
= The Office also coordinates activities
‘under its statutory responsibilities with
tother agencies for the assessment and
scontrol of toxic substances and
‘pesticides.
‘For further information, call 202-268-2902.

‘Research and Development The Office
:of Research and Development (ORD)
‘provides the scientific foundation for the
‘Agency’s environmental protection
“mission. ORD's chief role is to conduct
and support high quality research
targeted to understanding and resolving
the Nation’s most serious environmental
threats. In addition, ORD develops
‘methods and technologies to reduce
exposures to pollution and prevent its
creation. The Office is also a major
player in sharing information on
‘technological innovations to protect

391

people and the environment. ORD
prepares health and ecological risk
assessments and makes
recommendations for sound risk
management strategies in order to assure
that highest risk pollution problems
receive optimum remediation. The
Office manages a vital extramural grants
program entitled Science To Achieve
Results (STAR), which awards research
grants to scientists in universities and
students in environmental science. All
ORD extramural and intramural research
is carefully aligned to support Agency
environmental goals and strategic
priorities.

For further information, call 202-564—6620,

Regional Offices

The Agency’s 10 regional offices
represent its commitment to the
development of strong local programs for
pollution abatement. The Regional
Administrators are responsible for
accomplishing, within their regions, the
national program objectives established
by the Agency. They develop, propose,
and implement an approved regional
program for comprehensive and
integrated environmental protection
activities.

Regional Offices—Environmental Protection Agency

Region/Address/Areas Served

Administrator

. Region | (John F. Kennedy Federal Bldg., 1 Congress St, Boston, MA 02114) (CT, MA, ME, Mindy S. Lubber, Acting

* NH, R, VT).

Region 1 {200 Broadway, New York, NY 10007} (NJ, NY, PR, Vi)
Region 1 {16850 Arch St Philadeiphia, PA 19103} (DC, DE, MD, PA, VA, WV) .
* Region IV (81 Forsyth S1. SW, Atlanta GA 30303} (AL, FL, GA, KY, MS, NC, SC, TN} ..
Regilon V (77 W. Jackson Blvd., Chicago, IL 60604} (i, IN, MJ, MN, OH, Wi
Region VI (1445 Ross Ave., Dallas, TX 75202) (AR, LA, NM, OK, TX) ...
Region Vit (901 N. 5th 5t, Kansas City, KS 66101) (1A, KS, MO, NE) ...
Region VHI (999 18th St.,, Denver, CO 80202) (CO, MT, ND, 8D, UT, WY)
Region IX (75 Hawthome St,, San Francisco, CA 94105) (AS, AZ, CA, GU, HI, NV) ..
Hegion X (1200 6th Ave., Seattie, WA 38101} (AX, ID, OR, WA}

Jeanne M. Fox

Bradiey M. Campbell
John H. Hankinsorn, Jr.
Francis X. Lyons
Gregg A. Cooke
Dennis D. Grams
William P. Yellowtait, Jr.
Felicia A. Marcus

. Charles C. Clarke

Sources of Information

Inquiries for information on the
following subjects should be directed to
the specified office of the Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW., Washington, DC 20460.
Contracts and Procurement  Office of
Acquisition Management. Phone, 202~
564-4310.

Employment Office of Human
Resources and Organizational Services.
Phone, 202~564—4606.

Freedom of Information Act Requests
Freedom of Information Officer. Phone,
202-260-1050. E-mail,
hq.foi@epamail.epa.gov.

Information Resources EPA
Headquarters Information Resources
Center. Phone, 202-260--5922.
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Mr. OTTER. Our second panel this morning is in this order: Dr.
J. Clarence Davies, senior fellow, Resources for the Future; Dr.
Janet L. Norwood, fellow, from the National Academy of Public Ad-
ministration; Dr. Robert W. Hahn, the director of the AEI-Brook-
ings Joint Center for Regulatory Affairs; and Janice Mazurek, di-
rector, Center for Innovation and Environment Progressive Policy
Institute.

If you would please take your positions at the table. If I could
ask you to please stand and raise your right hands. We do swear
our witnesses here. Sometimes we swear at them.

[Witnesses sworn.]

Mr. OTTER. Being the vice chairman, I don’t always get an oppor-
tunity to explain all the rules and regulations, but I have listened
to Chairman Ose give them enough times that I do know that we
are limited to 5 minutes, and we want to give everybody an oppor-
tunity to discuss particular topics and their feelings about this leg-
islation, but also want to give an opportunity to those of us who
are sitting on the committee to ask sufficient questions in order to
brief ourselves on the issue and on the legislation. So if you pay
a little attention to the light in front of you, green is you are on
“g0.” And when it hits white, you have about 45 seconds. And when
it hits red, if you're not in the process of summing—we would like
to sum up.

Dr. Davies.

STATEMENTS OF J. CLARENCE DAVIES, SENIOR FELLOW, RE-
SOURCES FOR THE FUTURE; JANET L. NORWOOD, FELLOW,
NATIONAL ACADEMY OF PUBLIC ADMINISTRATION; ROBERT
W. HAHN, DIRECTOR, AEI-BROOKINGS JOINT CENTER FOR
REGULATORY AFFAIRS; AND JANICE MAZUREK, DIRECTOR,
CENTER FOR INNOVATION AND THE ENVIRONMENT, PRO-
GRESSIVE POLICY INSTITUTE

Dr. DaviEs. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to be here. Let me start by saying that my views are simply
my personal views. Resources

Mr. OTTER. Could I get you to pull that mic just a little closer
to you.

Dr. DAVIES. Is that better?

Mr. OTTER. That is much better. And I would warn everybody
who is not involved in the conversation that the mics are hot all
the time, so you want to be careful what you say. Dr. Davies.

Dr. DAVIES. Resources for the Future is a research organization
so it does not take positions on policy matters, so my views are
only my personal views. I want to make that clear in the begin-
ning. But I have had a longstanding involvement in the subject of
this hearing. I more than 30 years ago coauthored the reorganiza-
tion plan that created EPA in the first place. And at the time of
the events that Mr. Horn referred to of the previous consideration
of Cabinet legislation, I was the Assistant Administrator for Policy
in EPA and therefore had a fairly active role in those consider-
ations.

I share the view expressed by the members of the previous panel
that elevation of EPA to Cabinet level is long overdue. As I guess
Mr. Boehlert mentioned, we are one of the few countries in the
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world that does not have a Cabinet level environment department.
Environment is a major fundamental and permanent responsibility
of the Federal Government and its importance should be recognized
in organizational terms. Furthermore, it is important internation-
ally to send a signal that we consider environment to be a Cabinet
level responsibility. I guess to be more precise, it is important that
we erase the negative signal that we give repeatedly in the inter-
national arena by having environment occupy a lower level within
the Federal bureaucracy.

Let me in this context just mention that in terms of span of con-
trol of the President the concern that you raised, Mr. Chairman,
a few minutes ago, I really do not think that is a serious concern.
As mentioned by Mr. Horn or Mr. Boehlert, the Administrator of
EPA is already at the table in the Cabinet. The Cabinet is not a
decisionmaking body and therefore, the number there is not really
all that relevant. And in terms of reporting to the President, I can
put on my political science hat and say that there are Cabinet level
positions which Presidents have ignored and other positions which
are not Cabinet level, like National Security Advisor, for example,
which the President pays a good deal of attention to. It is not un-
usual, for example, for Republican Presidents, let’s say, never to
see their Secretary of Labor in anything other than a formal Cabi-
net meeting. So span of control does not have the same kind of rel-
evance, I think, that it does in the private sector.

I am very sympathetic to Mr. Boehlert’s urging that we do a sim-
ple, clean elevation without any additional provisions. Neverthe-
less, I think there are a number of things that at least this commit-
tee should consider adding onto the legislation; and perhaps my
hope would be at least that a number of them would be non-
controversial and, therefore, would not subject the elevation to the
same kind of jeopardy that concerns Mr. Boehlert. I don’t know. It
is a serious concern. No doubt about that.

I go into details in my testimony on the various items that I
think could be usefully considered in the context of a Cabinet bill:
A mission statement for the Agency. EPA has never had a mission
statement, and I think it would help in a number of contexts if it
did have a mission statement.

Integration across media. There is no policy area more frag-
mented than pollution control. Jan Mazurek and I have spelled out
some of the details of that in a book which I have given to staff.
And you are not going to remedy that in the context of Cabinet leg-
islation, but I think it could be considered that some kind of com-
mission, some kind of extraordinary body, could be convened to re-
view the statutory authorities administered by the Agency and
ways which that could be made into a more integrated whole.

Better science has been touched upon. And I subscribe to the no-
tion of a Deputy or an Under Secretary for Science in the Agency.
I think that would be useful. I think there may be other steps that
could be done to improve science within the Agency. Better data,
I suspect Janet Norwood is going to deal with. But Bureau of Envi-
ronmental Statistics is badly needed, in my view, and the Office of
Information which has been set up by Mrs. Whitman is not an ade-
quate substitute for that; in fact, may detract from that in some
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way. So I think we still need a Bureau of Environmental Statistics,
and it is a neglected function but an important one.

Program evaluation and economic analysis, which I think Mr.
Horn’s bill deals with, I'm not sure I fully agree with the way it
deals with it, but it does address it and addresses it in important
ways.

Statutory basis for innovation. The Agency is running a number
of pilot projects—XCEL, CSI, so on—without any statutory author-
ity whatsoever. And I think there is general agreement across
party lines and so on that kind of experimentation is useful, con-
structive, and needed, but it is very handicapped by not having any
statutory basis

Mr. OTTER. Could I get you to wrap up?

Dr. DAVIES. And finally, the international role, which I think
would be helpful to mention. I don’t think the legislation should be-
come some kind of Christmas tree, but the things I have mentioned
are important and worth doing. They are appropriate for Cabinet
legislation and I think they should be relatively noncontroversial if
framed in the right way.

Mr. OTTER. Thank you.

[The prepared statement of Dr. Davies follows:]
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TESTIMONY
of J. Clarence (Terry) Davies,
Senior Fellow, Resources for the Future
before the
U.S. House of Representatives
Committee on Government Reform
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
September 21, 2001

Thank you for the opportunity to give you my views on the important subject of
elevating EPA to cabinet status. My views are mine only. Resources for the Future is a
research organization, and it does not take positions on policy issues.

My involvement in this question and related matters goes back more than 30
years. In 1969 and 1970, I served as the primary consultant to the President’s Advisory
Council on Executive Organization (the Ash Council) on environmental matters. In that
capacity, I co-authored the reorganization plan that created EPA.

As part of submitting the reorganization plan to Congress, the Ash Council staff,
supported by OMB and others, spent a lot of time working on the internal organization of
what was to become EPA. Our recommendation was for a functional organization, i.e.
offices dealing with research, enforcement, planning, standard-setting, state-local
relations, etc. This functional organization would replace the components out of which
the agency was to be created, including the air and water programs.

Bill Ruckelshaus, the first EPA Administrator, went half way down the road of
implementing the proposed plan, creating offices for research, enforcement, and

planning. But then, faced with the task of implementing the newly passed Clean Air Act

and the soon-to-be-enacted Clean Water Act, he decided that he had to keep the air and
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water programs intact. The agency was left organized half on a functional basis and half
on a medium (air-land-water) basis. It has remained this way down to the present.

I start with this historical vignette to show that the internal organization of EPA is
basically the result of a particular set of circumstances that prevailed 30 years ago. It was
not logical or efficient then and it is not logical or efficient now. To the extent that the
legislation elevating EPA to cabinet status alters the internal structure of the agency it is
not likely to do any harm.

Legislation that only bestows cabinet status is almost entirely symbolic. The
symbolism has some usefulness. Domestically, it gives the agency equal status with
other departments with whom it has to deal frequently. This might have some slight
marginal effect on dealings between EPA and other cabinet departments.

More importantly, cabinet status would have a symbolic effect internationally.
The fact that the United States is the only developed nation in the world, and one of the
few nations of any kind in the world, that does not have a cabinet-level environmental
agency, is a talking point for those who paint this country as crudely materialistic and
indifferent to the rest of the world. Elevating the agency would help to show that we are
sensitive to the rest of the world and its concerns.

Having said that, I think it is wise of this committee to step back and ask whether
an EPA cabinet bill can be an occasion to do something more than make a symbolic
gesture. It can, in my opinion, be an opportunity to make a variety of substantive
improvements. In particular, I think there are seven areas that this committee should at

least consider: 1) agency mission; 2) integration; 3) better science; 4) better data; 5)
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program evaluation and economic analysis; 6) innovation; and 7) intematiqna} role. 1
will briefty discuss each of these.
Agency Mission

EPA, unlike almost all other federal agencies of any consequence, has never had a
statutory mission. This is largely because of the fact that it was created by reorganization
plan rather than by legislation. Reorganization plans, a mechanism that no longer exists,
were limited to combining existing entities and could not create new authorities or things
like agency missions. The cabinet legislation is a logical vehicle by which to give the
agency a specific statutory mission.

What difference would having a statutory mission make? 1 think it would have
several benefits. First, it would give Congress a chance to clearly express its views about
what the agency should be. Second, it would give the public an agreed upon vision of
what the agency should be doing and what its goals should be. Third, it would serve as a
touchstone for those both inside and outside the agency to determine what are proper
functions and activities of the agency.

The mission statement should be both broad in scope and short in length,
analogous to a Constitution. In 1988, I wrote a comprehensive integrated statute for a
federal Department of Environmental Protection, in other words a cabinet bill that also
replaced the pollution control laws. The mission statement that I wrote for that exercise

was as follows:

Sec. 301(a) The mission of the Department is to —

(1) protect and improve the quality of the environment;
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(2) protect the public from actual and potential unreasonable
environmental risks, including the risks from wastes, products, and
other substances that may be found in the environment;

(3) identify, analyze, monitor, and report on existing and potential
unreasonable risks to humans and the environment;

(4) assist State, regional, and local government agencies in protecting
humans and the environment from unreasonable risks.

(b) In undertaking its mission the Department shall be guided by the goal of
improving overall environmental quality as effectively and efficiently as possible.
{(c) In undertaking its mission, the Department shall cooperate with other
government agencies, other nations, international agencies, and the general

public.

I make no claims that this language could not be improved upon. I cite it only as

an illustration of what I think a mission statement could contain.
Integration

It is hard to find any field where laws and programs are as fragmented as they are
in the environmental field. The main division is by environmental medium (air, land,
water), but the laws and programs are further divided by type of substance (pesticides,
radiation), by where people are exposed to the substance (occupational health and safety),
by function (research, enforcement), by source (automobiles, power plants), by target
(endangered species, farm workers), by type of service (community drinking water

systems, transient drinking water systems, etc.), and in almost every other conceivable
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way. No one can make any sense of it because it has grown incrementally and piecemeal,
and there is no overall logic to the system.

This is not the place to go into detail about the harmful effects of fragmentation.
Suffice it to say, that a system where there are many parts that are unrelated to each other
is not a system that is likely to function well. It also is worth noting that most other
industrialized countries have realized this and have taken steps to integrate their pollution
control] efforts. By the end of this decade, the United States will be one of the few
countries (Canada and Australia being the only others) still regulating pollution on the
basis of air, land, and water compartments.

I do not think that this committee should consider writing an integrated pollution
control statute. However, the cabinet elevation bill would be an appropriate place to
establish a commission to undertake a thorough review of the environmental statutes and
make recommendations for change. Such a review is long overdue and badly needed.
The commission could be in the form of a Congressional select committee, a combined
legislative-executive commission, a blue-ribbon non-government committee under
Congressional auspices, or some combination. I do not recommend giving the task to an
existing outside organization — it needs fresher eyes and higher status than can be
provided by an existing organization.

Better Science

Science in EPA has always been a controversial subject. In my view, thisis in
part because of an underlying trade-off between quality and relevance of scientific
information. There is no question that NIH, NOAA, or almost any other agency devoted

largely to scientific research will likely produce higher quality science than scientists
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working for a regulatory agency like EPA. However, only a regulatory agency can tailor
the science to what it needs for regulatory purposes. The organizational question, as I see
it, is how far can one go in taking steps to improve EPA science while not losing the
relevance of the scientific output.

I agree with the logic of establishing a Deputy Administrator (read Under
Secretary) of Science for EPA. However, I think that this committee could go further by
giving the new Under Secretary a larger nucleus of scientific manpower. In particular,
would suggest transferring some of the environmental research expertise in the DOE
contract labs to EPA. I realize this may pose some jurisdictional problems in this body,
but there may be ways to get around this.

The other problem that needs to be addressed in this context is how to relate the
research done by the EPA program offices (air, water, etc.) with the research done by the
agency’s Office of Research and Development (ORD). This is a difficult problem but it
needs to be faced. At the present time, the agency has no idea what its total research
program looks like because ORD only represents a fraction of the total, perhaps less than
half. The other half is distributed among the program offices. It is unclear whether there
is a feasible statutory fix for this problem, but I urge the committee to think about it.

Better Data

No pollution control function is more important or more neglected than
monitoring environmental conditions. Monitoring provides the reality check, the baseline
upon which all EPA policies should be based. In reality, our monitoring data is very

poor, and getting worse. I do not have any quantitative information, but having been
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closely involved in this area for more than 30 years, I am fairly sure that we had better
information on environmental conditions in 1970 than we do now.

The best fix for this problem is one first suggested a long time ago by Paul
Portney, now President of Resources for the Future — create a Bureau of Environmental
Statistics. When I was Assistant Administrator for Policy at EPA, I tried to lay the
groundwork for such a Bureau. Language was included in the legislation at that time to
elevate EPA to cabinet status. Nothing came of that effort, but I urge this committee to
renew the effort. A Bureau of Environmental Statistics is needed, and it will not happen
without legislation.

Let me offer several observations that may be useful to the committee in this
context. First, the Office of Information, created by the last EPA administration, is not a
substitute for a Bureau of Environmental Statistics. The Office is based on a confusion
which has plagued the agency for a long time. The core of the Office is the group of
people who were formerly in the Office of Administration and who dealt with
information in the administrative sense. They deal with questions like computer
compatibility, processing of personnel and financial records, and database management.
They have very little relationship or understanding of the collection and dissemination of
information on environmental conditions. However, the sharing of the label
“information” with those who collect, analyze, and disseminate environmental data has
led to a confusion which has now been given organizational reality.

Second, EPA is responsible for only a small part, probably les than 25%, of the
data on environmental conditions, and even this small part is mostly collected by the

states. NOAA, NASA, and USGS collect more environmental data than EPA. This
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reality needs to be recognized in setting up a Bureau of Environmental Statistics, and it is
one of the reasons that Congressional action is necessary for a satisfactory Bureau to be
established.

Third, the events and circumstances that led to the defeat of the EPA cabinet
legislation in the early 1990’s were rather unique and probably not relevant to
consideration of the present legislation. I mention this in the context of the Bureau of
Environmental Statistics because it was primarily controversy over the Bureau proposal
that led to defeat of the cabinet legislation. The controversy, however, was largely due to
particular personalities and circumstances that prevailed then and that are not pertinent
now. The integrated statute that I drafted contains language that I think would avoid the
difficulties raised in the 1992 legislation.

Program Evaluation and Economic Analysis

One of the most significant changes that has taken place in environmental policy
over the past three decades is the recognition by almost everyone that resources are
limited, that priorities need to be established, and that not all environmental initiatives are
workable or worthwhile. In short, environmental policies, like all policies, need to be
subjected to evaluation and to analysis of their economic consequences.

EPA, in reaction to pressure from a hostile White House, very early in its history
built one of the better economic analysis capabilities in the government. It also
established a modest program evaluation capability. Ironically, as these functions have
become more important and more accepted, EPA has eroded the organizational basis of
these functions. I will not bore you with the details of this long decline, which happened

under both Republicans and Democrats, but suffice it to say that the Browner
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administration finally eliminated what had once been a very powerful office for program
evaluation and economic analysis. The cabinet legislation provides an opportunity to
restore these functions.

There are many ways that this could be done. Probably the simplest is to provide
for an Assistant Secretary for Policy Analysis and Evaluation. Some of the functions of
the office could be spelled-out, but they would not have to be. The question of a mission
statement is relevant here. If the mission statement makes clear that efficiency and
balance are part of the agency’s mission, that will go a long way to establishing the
importance of the evaluation and analysis functions.

Innovation

In recent years, EPA has initiated a multitude of experimental initiatives — XL,
CSI, Green Lights, etc., etc. These efforts were prompted by the recognition that the
existing statutory structure was outmoded and ineffective, combined with a reluctance to
request statutory change from a Congress controlled by the opposite party.

Most of these initiatives have not been very successful. One reason is that they
have lacked any statutory basis, and thus have had trouble gaining support in an agency
whose agenda is driven by detailed statutory mandates. Legislation was proposed in the
last Congress to remedy this (H.R. 3448, 106™ Congress, 1** Session). This committee
may want to consider adding language to the cabinet bill that encourages innovative
programs and provides legislative support for experimentation.

International Role
In the coming years, more and more environmental problems are likely to be

international in scope. If you consider the most recent major problems — climate change,
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acid rain, and stratospheric ozone depletion — they are all intrinsically international
problems. However, the international role of EPA has usually been neglected, and this
has hurt both environmental policy and foreign policy.

The lead role in international negotiations belongs to the State Department.
However, EPA has a critical role in providing technical expertise to the State
Department, and it also has a large number of other important international functions.
Those include meeting with international visitors, providing technical assistance to other
countries, and sharing monitoring and other data with other nations and international
organizations.

At present, there is no statutory recognition of EPA’s international role, and this is
an important reason why the agency has neglected international functions. Options that
this committee might consider include a statement (either in the mission statement or
separately) recognizing the international dimension of EPA’s responsibilities and/or
giving statutory recognition to the Office of International Activities.

* * %

The pollution control system is in trouble. A few years ago, Jan Mazurek and I
did a comprehensive evaluation of pollution control policy in the United States. Our first
conclusion was that, “the fragmented [pollution control] system is seriously broken. Its
effectiveness in dealing with current problems is questionable, it is inefficient, and it is
excessively intrusive.” Our second conclusion was that only Congress could remedy
these problems.

I realize that it is not the role of this committee to make substantive changes in the

pollution control statutes, and it is important that the organizational structure of EPA not
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be too far out-of-step with the agency’s statutes. But the agency’s organization provides
opportunities to make progress in environmental policy. Ihope that the suggestions I

have made are useful to the committee in realizing these opportunities.
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Mr. OTTER. Dr. Norwood.

Dr. NorwoOD. Thank you very much. I appreciate the oppor-
tunity to be here and to tell you a little bit about some of the work
that the National Academy of Public Administration has been
doing. My background is mainly in statistical policy, having been
Commissioner of Labor Statistics for 13%2 years, and I am now
doing a great deal of work on promoting scientific development in
a variety of areas, including the environment. I was a member of
all three NAPA panels, which studies were completed in 1995, 1997
and then 2000. These three reports reviewed the entire operations,
the internal structure and implementation strategies as well as the
gia(rimer in which intergovernmental relations in EPA were han-

ed.

A number of recommendations were made, and I'd be happy to
discuss those with the committee at a later time. I was given three
questions by the subcommittee staff, and I would like to focus my
attention on those.

The first was: Can EPA improve its effectiveness? I believe that
we found in the three academy reports that it would be wise for
EPA to focus on a few of the most important basic problems, using
its energy, resources and innovation to address the problems of
smog, water pollution and greenhouse gases.

As Terry said, we believe very strongly that the Congress and
EPA should work together to develop legislation to permit EPA to
move across environmental media. The stovepipe kind of organiza-
tion today and the way in which money and resources need to be
spent is really counterproductive. We believe that EPA should have
an effective system to collect objective and scientific data, and I
will get back to that.

Does EPA need structural changes? The most important is in the
statistical area. On the question of EPA elevation to status as a
Cabinet agency, we really didn’t consider that. But I can tell you
my personal view, which is that elevation to Cabinet status would
certainly increase EPA’s importance in the public arena, and espe-
cially internationally, and provide its Administrator with a better
chance of getting attention.

But I think it’s important to point out that Cabinet status will
not solve all of EPA’s problems. We have to remember that there
are a significant group of Cabinet agencies—State Department,
Transportation, Energy, Agriculture, Labor and there are more—
who are also involved in environmental issues. And the lines of ju-
risdiction among these agencies, and between them and the EPA,
need clarification when Congress considers legislation on the status
of EPA in our government.

I believe that EPA needs to be a scientific agency, and that to
be successful, any scientific agency must have an adequate system
of information that is objective. I would hope that any bill which
creates Cabinet status for EPA would take account of the need for
an independent Bureau of Statistics within EPA, which is headed
by a Presidentially appointed professional with a fixed term of of-
fice. We have those models in other parts of the government and
they have worked extremely.

There is no way that EPA will be able to go ahead with innova-
tive programs, with changing the way it relates to States and local
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areas and to business unless it has a system of scientific informa-
tion that is objective and goes across all of its media, that can be
used to evaluate the effectiveness of the work that is being done
as further devolution occurs.

I'd be glad to answer any questions.

Mr. OTTER. Thank you very much.

[The prepared statement of Ms. Norwood follows:]
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Committee on Government Reform
U.S. House of Representatives

September 21, 2001

Mr. Chairman and Members of the Subcommittee:

1 appreciate the opportunity to be here this morning to discuss with you the work
of the Natiopal Academy of Public Administration (the Academy) on improving the
management and performance of the U.S. Environmental Protection Agency (EPA). 1
have been a Fellow of the Academy for almost 20 years and was a member of all three
Academy panels on EPA. Suellen Keiner, Director of the Academy’s Center for the
Economy and Environment, is here with me today.

‘My own career has involved many years in federal executive branch
management. am ;in economist, and I served three 4-year terms from 1979 to 1991 as
Commissioner of Labor Statistics in the U.S. Department of Labor. In 1992,1 leﬁ
government to work on data policy and organization issues as a Senior Fellow at the
Urban Institute. Currently, in addition to serving on the Boards of several companies and
non-profit organizations and other activities, I spend part of my time as Counselor and

Senior Fellow at the New York Conference Board.
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NAPA Studies on EPA

Today, I would like to discuss with this Subcommittee the Academy’s
recornmendations for addressing issues at EPA. This discussion is based on three
Academy reports that were requested by Congress and published in 1993, 1997, and
2000.

In 1995, the Academy published Setting Priorities, Getting Results: 4 New
Direction for EPA, which focused on EPA’s organization and management and its
relations with states and local governments. That report analyzed the problems caused by
EPA’s statutes that limit agency authority to specific environmental media (for example,
air and water), as well as the related “stove-pipes” in its management structure. The
panel suggested that EPA take steps to integrate planning and budgeting so the agency
could be more effective in setting and managing priorities. We also recommended that
Congress and EPA work toward adoption of an “integrating statute” to encourage cross-
media planning and program implementation.

Two years later, the Academy published its review of EPA’s progress in
addressing these problems in Resolving the Paradox of Environmental Protection: An
Agenda for Congress, EPA and the States. Our second report concluded that EPA’s
progress in merging planning and budgeting had been slow and that the agency lacked the
institutional arrangements needed to collect reliable and objective data that are consistent
across all of its programs. The Academy urged EPA to adopt performance-based
approaches to its own work and its oversight of delegated state programs. In addition, the
report pointed out the need for EPA to develop a strong evaluation and accountability

system, to determine the effectiveness of innovations for addressing environmental
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issues, and to encourage cost-effective methods for environmental improvements by
firms, states, and local governments.

The Academy’s most recent report Environment.gov: Transforming
Environmental Protection for the 21" Century was published late last year. This report
responded to Congress’ request that we evaluate EPA’s recent programs for encouraging
innovation. This Academy panel recommended that EPA focus its attention especially on
three important problems: reducing nutrients in watersheds, controlling the many sources
of ground-level ozone and smog, and clarifying the choicés the nation must make to bring
about a reduction in carbon dioxide and other greenhouse gases. For this report, the
Academy commissioned studies by 16 research teams to evaluate a number of program
innovations undertaken by EPA.

Based on these studies and research by the Academy’s staff, the Panel concluded
that EPA has a critical need for organizational and scientific resources to accomplish
several key tasks:

» Develop a national information system to collect high quality data for
evaluating its programs,

» Develop better methods for holding states, localities, and businesses
accountable for results, and

e  Adopt more effective management tools to achieve environmental goals.

The Academy also recommended that Congress take steps to increase EPA’s

flexibility for experimenting with new techniques for preventing or controlling pollution
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and suggested ways in which business, foundations, industry and citizen groups could
embrace more efficient policies for environmental protection.

The above discussion is, of course, only a very brief overview of the Academy
studies, but the Academy’s staff -- as well as those of us who served on the panels for the
Academy studies — would be happy to provide further briefings on our research to the

Committee or its staff at your convenience.

Answers to the Subcommittee’s Questions

Because the time of the Subcommittee is limited, let me now turn to the specific
questions that [ understand the Subcommittee is especially interested in having answered.

1 shall take each of these in turn.

1. Can EPA improve its effectiveness in addressing environmental problems?

First, the Academy recommends that, to improve its effectiveness, EPA should
focus its attention on three of the most significant -- and difficult -- problems that create a
high risk to our environment. We urge EPA to make a national commitment of its
energy, resources, and innovations to address the problems of smog, non-point water
pollution, and greenhouse gases. We also urge EPA to work with Congress to secure the
authority and the funding that will be required to identify the options for solving these
problems, to develop innovative approaches, an'd to make them work.

Second, we recommend that EPA develop better methods for measuring
environmental conditions so it can monitor progress and evaluate the success or failure of

its program innovations. It is important for EPA to maintain a strong enforcement
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program, both as a back-up and a supplement to the states’ programs. At the same time,
EPA should reduce its command-and-control regulatory system by working cooperatively
with all of the players in the system. We must recognize, however, that involving them
all more fully requires that EPA - and the country — have an effective system to collect
objective, scientific data of high guality, to hold all of these players accountable, to
evaluate the effectiveness of EPA and state programs, and to ensure that the environment
is protected and improved.

Third, we recommend that EPA increase its use of local collaborative processes,
disclosure of information, and market topls such as emissions trading. These and other
more flexible approaches can create incentives for states and companies to find cost-
effective ways for reducing environmental hazards and for solving problems in a multi~

media fashion.

2. Does EPA need structural changes to produce such improvements?

The Academy recommends that Congress create an independent, well-funded
Bureau of Environmental Information at a high level within EPA. EPA must have
objective and accurate data of high quality that are consistent across geographical units
and across its environmental media offices. This information is essential for EPA to
evaluate the progress of its programs, determine whether experimental programs have
been successful, and hold private companies and in&ividua} state agencies accountable.

In addition, all three studies found that a lack of coherent, multi-media authority
has seriously hampered EPA’s effectiveness. The Academy recommends that Congress

should authorize -- and EPA should implement -- a reorganization of its internal structure
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to end the current fragmentation among separate media offices. By adopting an
integrated, multi-media pollution-control statute that can serve as EPA’s organic act,
Congress can create a statutory mission for the agency so it can work more efficiently
than the single-medium laws now allow. This statute should then serve as the framework
for organizing and harmonizing the agency’s work

In addition, the Academy’s reports found that the organizational structure of EPA
needs some revamping. This is particularly true for the role of EPA’s regional offices,
where the cross-media work and evaluation of the delegated state programs is especially
important. As a result, we further recommend that EPA clarify its decision-making

authority for resolving disagreements among its program or regional offices.

3. Should EPA be elevated to the status of a Cabinet agency in order to accomplish
its goals in a more effective manner? |

The Academy panels did not consider this issue, and I, therefore, cannot attribute any
view on this issue to them. Nevertheless, 1 think it is important to point out that the
Academy’s studies recommend a number of changes that could enhance EPA’s ability to
operate more effectively, whether or not it achieves Cabinet status. Without
implementation of the most important of these changes, it is hard to imagine that
elevation to Cabinet level would make EPA more successful than it now is.

My personal view is that elevation to Cabinet status could increase EPA’s importance
and provide its Administrator with a better chance of getting Presidential attention. Both
are useful to an agency. But Cabinet status will not solve all of EPA’s problems. We

must remember, when considering the pros and cons of Cabinet status for EPA, that a
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significant group of Cabinet agencies ~ for example, State, Transportation, Energy,
Agriculture, and Labor — also are involved in environmental issues. The lines of
jurisdiction among these agencies and between them and the EPA need clarification when
Congress considers legislation on the status of EPA within our government.

As the Academy’s recommendations demonstrate, EPA needs the support of the
Congress to make many of the changes we have recommended. Whether or not Congress
decides to elevate EPA to cabinet status, EPA needs your help in several ways. By
promoting innovation, improving the ability to monitor the impacts of new regulatory
tools, and harnessing the power of scientific data and research, Congress can strengthen
EPA’s accountability to the public and increase the capacity of regulated facilities and
environmental agencies at all levels for protecting the public health and the environment.

Mr. Chairman, this concludes my statement. I would be glad to answer any

questions you may have.
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Mr. OTTER. Dr. Hahn.

Dr. HAHN. Thank you very much, Mr. Chairman. I didn’t get
three questions to answer and I was instructed to think outside the
box a little, so I will try to do this. First I want to say that the
formal remarks I would like to submit for the record were coau-
thored with my colleague, Randall Lutter, at the AEI-Brookings
Joint Center.

Mr. OTTER. Without objection.

Dr. HAHN. Since we are short on time, let me make two key
points, and then focus on my recommendations. The first point is
that EPA should not be elevated to Cabinet status without very se-
rious thought. Once an agency is granted Cabinet status, it is very
unlikely in our lifetime to lose that status.

The second point is that we ought to address several defects in
both Federal environmental policy and the policy process. EPA, as
you probably know, accounts for the lion’s share of environmental,
health, and safety regulations. We can estimate that in several
ways, but it is on the order of three-quarters.

One of the fundamental problems of any mission-oriented agen-
cy—and this was pointed out by Justice Stephen Breyer in a very
good book called Breaking the Vicious Circle—is that it tends to
have tunnel vision. Bureaucrats tend to focus on their particular
problem. We as economists think that environmental policy is a
very important problem, but we ought to think very carefully about
weighing the benefits and costs of any individual policy before we
move forward. After all, at the end of the day, EPA is primarily in
the business of making regulations.

Some studies at the Joint Center suggest that EPA does not al-
ways carefully examine the benefits and costs of its policies. Using
the government’s numbers, quantifiable benefits fall short of quan-
tifiable costs in almost half of the regulations we examined over
about a 15-year period.

Let me turn briefly to our recommendations. We ought to think
carefully about requiring the Administrator to weigh benefits and
costs or at least, not precluding the Administrator or the Cabinet
Secretary from considering benefits and costs. Many of our current
laws preclude that, as Dr. Davies and several others have noted.

We think that Congress should require that regulatory impact
analyses, and other supporting documents are available on the
Internet prior to the regulatory review process. That’s It’s a matter
of promoting transparency.

We believe each of these regulatory impact analyses should in-
clude a good executive summary, which should be standardized and
include things that you normally would think would be included in
an executive summary, but frequently aren’t in these analyses;
things like information on cost, benefits and whether the best esti-
mate of quantifiable benefits exceeds costs.

We also believe that Congress should set up a separate Office of
Policy Analysis, much in the spirit of some of the same suggestions
that Dr. Davies and Dr. Norwood made about science, that is re-
sponsible for doing all policy analyses. You might be surprised to
know that most of the policy analyses are now overseen by divi-
sions or departments within EPA, like Air and Water, that have an
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interest in promoting regulation in that area. We think that a sep-
arate office would help minimize conflict of interest.

We also think that Congress should require EPA to adhere to
standard principles of economic analysis such as the OMB eco-
nomic guidelines, and we have strong evidence that they don’t.

One or two more and I'll stop. We think the Congress should
shift control of scientific peer review of key EPA studies away from
the Agency, again because of the problem of tunnel vision, to a dif-
ferent governmental body such as the NAS or perhaps an inde-
pendent group within the Agency, if, in fact, it can be independent.

And, finally, as part of the decision to elevate EPA to Cabinet
status, we think you should consider seriously funding the inde-
pendent regulatory oversight body within GAO that you authorized
under the Truth in Regulating Act.

In conclusion, we believe the decision to elevate EPA to Cabinet
status is a very important one. We think it should be accompanied
by careful consideration of ways in which you can improve both en-
vironmental policy and make the process of environmental policy
more transparent.

Mr. OTTER. Thank you, Dr. Hahn.

[The prepared statement of Dr. Hahn follows:]
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Executive Summary

The decision to elevate EPA to Cabinet status is an important one. We think it
should be accompanied by careful consideration of ways in which environmental policy
could be improved, and regulators and lawmakers can be held more accountable.

As part of a bill to elevate EPA to Cabinet status, we recommend Congress have
EPA:

make regulatory information readily available on the Internet in a timely manner;
write a clear regulatory impact summary for important regulations;

create a policy office that would do all policy analyses of significant regulations;
follow established principles of economic analysis when doing regulatory
analyses.

In addition, we recommend that Congress shift scientific peer review of key studies to
an independent body, such as the National Academy of Sciences. Finally, we
recommend that Congress fund the independent regulatory oversight body that was
created by the Truth In Regulating Act of 2000.
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Elevating EPA to Cabinet Status

Robert W. Hahn and Randall Lutter

1. Introduction

We are pleased to appear before this subcommittee to provide our views on
elevating the U.S. Environmental Protection Agency (EPA) to Cabinet status. We have
studied and written about regulatory institutions and improving environmental policy for
over two decades. Three years ago, we helped launch a cooperative effort between the
American Enterprise Institute and the Brookings Institution to study regulation. The
result was the AEI-Brookings Joint Center for Regulatory Studies.'

A primary objective of the center is to hold lawmakers and regulators more
accountable by providing thoughtful, objective analysis of existing regulatory programs
and new regulatory proposals. The Joint Center has been in the forefront of outlining
principles for improving environmental and safety regulation, enhancing economic
welfare, and promoting regulatory accountability.’

You have expressed interest in our views on the elevation of EPA to Cabinet
status. We have reviewed a number of proposals currently under consideration. These
include H.R. 64, HR. 2438, and H.R. 2694.> Rather than comment on each proposal, we
wish to make some observations about U.S. environmental regulation and the quality of
regulatory analyses done by the government in support of regulation. Then, we offer
several recommendations for improving federal environmental regulation that should be
implemented if EPA is elevated to Cabinet status.

2. Some Observations about EPA’s Business and the Business of Regulation

EPA is primarily in the business of regulating firms and consumers by limiting
their pollution to help protect the environment. It does so pursuant to a number of laws
that cover areas such as toxic substances, hazardous waste, clean air, clean water, and
safe drinking water. EPA is the largest “producer” of environment, health, and safety
regulations in the federal government. According to the federal Office of Management
and Budget, the annual cost of federal regulations attributable to EPA between 1995 and
1999 was about $28 billion, relative to an annual cost of $31 billion to $32 billion for all
federal regulations issued during that period.*

Several scholars have written about reforming environmental regulation. Supreme
Court Justice Stephen Breyer, a distinguished scholar, wrote a wonderful book in which
he outlined some of the key problems with environmental, health and safety regulation

! All publications of the Joint Center can be found at www.aei.brookings.org.

2 See Arrow et al. (1996), Crandall et al. (1997), Hahn and Litan (1997), and Arrow et al. (2000).
3Department of Environmental Protection Act, 107" Cong., 1 Sess., H.R. 2438; Department of
Environmental Protection Act, 107" Cong., 1% Sess., HR. 64; Department of Environmental Protection
Act, 107" Cong., 1% Sess., H.R. 2694.

* See Office of Management and Budget (2000).
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and also recommended solutions.” One of the problems that Justice Breyer described
concerning agencies that formulate policy in specific areas, such as EPA, is a tendency
toward “tunne] vision”.® That is, they focus on their area almost exclusively, without
giving adequate weight to other concerns. They maintain this focus even when a remedy
for the last five percent of the problem entails costs all out of proportion with the
associated benefits. In the case of the environment, EPA often develops regulations that
are well-intended without considering adverse economy-wide impacts.

Economists have been studying EPA for almost as long as EPA has been in
business. We, and most economists, have at least four basic concerns with the way EPA
develops regulations and policies. First, economic analysis used to justify significant
regulations is not typically transparent.” Second, the quality of analysis varies widely, and
in some cases, is quite poor.® Third, the process frequently does not result in regulations
where the quantified benefits exceed the quantified costs.” Fourth, the process frequently
results in a poor allocation of resources.'’ In particular, there are frequently alternatives
that could achieve better environmental outcomes and/or save more lives without raising
costs.!!

3. Recommendations

Our recommendations attempt to address some of the concerns with current approaches
to environmental, health, and safety regulation raised by Justice Breyer and others.'?

Our primary objectives are to:

1. encourage the development of better policy analysis for major regulations;

2. make this analysis readily transparent; and

3. increase the chances that the head of EPA will actually use this policy analysis
to reach informed decisions that better allocate scarce resources.

We, and many other economists, recommend that Congress amend environmental
statutes to direct EPA to manage environmental hazards in a manner that yields the
greatest possible net benefits to society. At a minimum, the head of EPA should not be
precluded from considering all relevant information on both benefits and costs in decision
making. This recommendation is so important that we separate it from the more
straightforward recommendations that we detail below. We recognize, however, that it

% Breyer (1993).

°1d at p- 11.

7 For example, summaries of some analyses are not very useful. The link between analysis and policy
conclusions is often not very clear.

# See Hahn, at al (2000). For more detailed assessments of specific economic analyses, see Lutter (1999b)
and Lutter (2001).

? See Hahn (2000).

' Indeed some regulations appear to be so costly relative to the associated improvements in health that they
worsen public health and result in a net loss of life by discouraging private investments in health. See Hahn,
Lutter and Viscusi, (2000).

! See, for example, Morrall (1986), Stavins (1988), and Tengs et al. (1995). Tengs and Graham (1996)
have estimated that reallocating social investments toward saving lives could avoid 60,000 deaths per year
without an increase in the compliance costs.

"2 See, for example, Portney (1988).
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may not be politically feasible to include in current bills,

We offer the following six recommendations for inclusion in a bill that would
elevate EPA to Cabinet status.

Recommendation 1: Congress should require that EPA make each regulatory
impact analysis and its supporting documents available on the Internet before a draft
proposed or final regulation can be considered in the regulatory review process.

Discussion: If the economic analysis supporting a regulation is expected to inform
the decision process, the analysis must precede the decisions themselves. Making such
analyses widely available is an important first step in holding lawmakers and regulators
accountable for proposed and final regulations. Requiring that an analysis and its
supporting documents be made available on the Internet before the regulatory review
process begins would permit the public and Congress to verify that decisions do not
determine analytic conclusions.

Recommendation 2: Each regulatory impact analysis from EPA should include an
executive summary with a standardized regulatory impact summary table that contains
information on costs, benefits, technical information, and whether the best estimate of
quantifiable benefits associated with the regulation is likely to outweigh the best estimate
of associated costs.

Discussion: The executive summary, regulatory impact summary table, and the
requirement of standardization itself would all promote greater regulatory accountability.
The standardization and summary will make it easier for the public, interest groups, and
academics to obtain information on the government’s understanding of the benefits and
costs of regulation. We present an example of a regulatory impact summary table in
Table 1.

Recommendation 3: Congress should create a separate Office of Policy Analysis
within EPA and charge that office with doing all policy analyses of significant
regulations."

Discussion: Currently, EPA program offices charged with administering particular
programs conduct most of the economic analysis supporting new regulations. These
offices have a conflict of interest. The air office, for example, would have a natural
incentive to support air regulations—the problem is one of “tunnel vision,” as Justice
Breyer noted. Rather than allowing program offices to prepare economic analysis of
proposed regulations, EPA should have a separate policy office charged with providing
independent, high-quality analysis for the Administrator of EPA. Program offices should
not be in the business of doing policy analysis because of the intrinsic conflict of interest.

13 President Clinton’s Executive Order 12866 defines as “significant” any regulation likely to result in a
rule that will either annually affect the U.S. economy by $100,000 or adversely and materially affect the
U.S. economy, productivity, environment, or public health, or any entity of the non-federal government.
Clinton (1993), Section 3(f)(1).

3



66

Recommendation 4: Congress should require that EPA adhere to established
principles of economic analysis when undertaking a regulatory impact analysis.

Discussion: OMB has developed guidelines for doing good economic analysis of
regulations." It is clear from a careful review of EPA’s economic analysis that it is not
taking these guidelines seriously." To add political weight to those guidelines, Congress
should consider adopting the kinds of principles contained in the guidelines. It should
also consider requiring that an agency, such as OMB, enforce them. It, too, could help to
enforce those guidelines by holding hearings.

How far should Congress go in providing methods for enforcement? One
approach that deserves consideration is to allow agencies to move forward on regulations
only after an oversight agency, such as OMB, determines that the guidelines are met.

Recommendation 5: Congress should shift control of scientific peer-review of key
EPA studies away from the agency and to a different government body, such as the
National Academy of Science.

Discussion: EPA’s peer review process lacks independence. The Administrator
makes appointments to the expert scientific committees. Many of the experts are heavily
dependent on EPA funding. The committees often focus only on the questions brought to
them by agency staff, and not on broader more important questions on the same topic.
Independent analysts have given essentially no credibility to at least one study reviewed
by the EPA’s Science Advisory Board.'® Assigning responsibility for committee
appointments and staffing to an agency independent of EPA would make it easier for the
committees to be candid in their assessments of EPA regulations and research.

Recommendation 6: As part of a decision to elevate EPA to Cabinet status,
Congress should fund the regulatory analysis work at the General Accounting Office that
was created by the Truth In Regulating Act.

Discussion: The 2000 Truth in Regulating Act (TIRA) established a pilot project
at the General Accounting Office to promote review of agency regulations and their
supporting analyses.'” This is a potentially valuable project because it would establish the
first federal regulatory oversight office that is outside the Executive branch. Yet the
viability of this project is in doubt because Congress has not yet delivered the $5 million
in annual funding authorized by the Act.

We believe it is a good idea for a separate agency outside of the executive branch
to provide an independent assessment of existing and proposed federal rules. An
independent review by such an agency could check EPA analysis and verify that it is both

!4 See Daniels (2001), Lew (2000), and Economic Analysis of Federal Regulations Under Executive Order
12866 ("Best Practices Guidances"), (January 11, 1996).

15 See Hahn et al., (2000), supra note 8. For more detailed assessments of individual EPA analyses, see
Lutter (2000) and Lutter (1999b).

16 See Lutter and Belzer (2000).

"7 See Cavanagh et al, (2001), atp. 17.
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replicable, and meets the highest analytical standards.'® In addition, Congress could use
information generated by such an agency to improve regulation and the regulatory
process. Since EPA accounts for a large portion of those rules in the current review
process, it would be a good idea to provide funding for TIRA when elevating EPA to
Cabinet status.

Conclusion
The decision to elevate EPA to Cabinet status is an important one. We think it

should be accompanied by careful consideration of ways in which both environmental
policy could be improved, and regulators and lawmakers can be held more accountable.

18 See Lutter (1999a).
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Table 1

Regulatory Impact Summary

L BACKGROUND ON RULE AND AGENCY

AGENCY AND DEPARTMENT/OFFICE NAME

CONTACT PERSON TELEPHONE NUMBER
TITLE OF THE RULE

RIN NUMBER DOCKET NUMBER
TYPE OF RULEMAKING TYPE OF RULE

(FINAL/INTERIM/PROPOSED/NOTICE)

(REGULATORY/BUDGET IMPACT)

STATUTORY AUTHORITY FOR THE | RULEMAKING IMPETUS

RULE

BRIEF DESCRIPTION OF THE RULE

II. OVERALL IMPACT
1. Will the rule have an impact on the economy of $100 million or more? [1Yes [JNo
2. Best estimate of the present value of quantifiable benefits of the rule. $
3. Best estimate of the present value of quantifiable costs of the rule.' $
4. Do the quantifiable benefits outweigh the quantifiable costs? [OYes [ONo
5. Report the dollar year of costs and benefits.
6. Report the discount rate used in the calculations for costs and benefits.

If more than one discount rate was used in calculations, please explain why.

Discuss level of confidence in the benefit-cost estimates and key uncertainties. Include a

range for costs and benefits.

Identify benefits or costs that were not quantified.

19 . .
Costs are defined as costs minus cost savings.
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HI. COSTS AND BENEFITS

Estimated Incremental Costs
1. Costs and breakdown of quantifiable costs by type.
Annual Years in Which
Costs Occur
Total Costs
Compliance Costs
Administrative Costs
Federal Budget Costs
Local/State Budget Costs
Other Costs
Notes:

Present Value

2. Give a brief description of who will bear the costs.

Estimated Incremental Benefits
1. Benefits and breakdown of quantifiable benefits by type.
Annual Years in Which
Benefits Occur
Total Benefits
Health Benefits
Pollution Benefits
Other Benefits
Notes:

Present Value

2. Give a brief description of who will benefit.

IV. ALTERNATIVES TO THE REGULATION

1. List and briefly describe the alternatives to the rule that were considered and why they were
rejected, including a summary of costs and benefits of those alternatives. If no alternatives were

considered, explain why not.
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Mr. OTTER. Dr. Mazurek.

Ms. MAZUREK. I'm the only non-doctor on the panel. Thank you
for giving me an opportunity to speak on a subject that has been
close to my heart since I staffed the first NAPA panel on EPA in
1994. My main message today is twofold. The Progressive Policy
Institute strongly supports the elevation of EPA to Cabinet level
status. But our view is that elevation alone is insufficient to reori-
ent the Agency toward what we think are important new environ-
mental challenges of the 21st century. And some Members of Con-
gress have already designed a blueprint to do just that.

In November 1999, Representatives Dooley, Tauscher, Boehlert
and Greenwood introduced an early work in progress version of
what is referred to as the second generation Environmental Im-
provement Act, H.R. 3448. We use the term “second generation” to
distinguish this approach from the landmark laws and regulations
that were expanded by Congress in the sixties and seventies.

Unlike first generation approaches, second generation measures
place a premium on measuring success by changes in real environ-
mental conditions, and they also stress improved environmental ac-
countability, more public participation and systemwide change.

I would urge the committee to at least consider the principles
contained in 3448 as Cabinet elevation efforts move forward. And
let me tell you why. We think that EPA has done a commendable
job addressing some of the problems first generation laws were de-
signed to address: smoke from smokestacks, effluent from waste-
water treatment facilities.

But we are now faced with a new set of environmental challenges
that are very, very different from those first recognized in the six-
ties and seventies. Whereas the first generation of environmental
problems came from highly visible, easy to pinpoint sources, some
of today’s problems are largely invisible, at least here on the
ground, such as global warming. Others come from small, diffused,
hard-to-pinpoint sources that are difficult to identify, track, and
regulate: homes, cars, dry cleaners, farm fields, and parking lots.

To meet these new and emerging challenges to human health
and the environment in a manner that’s effective and efficient,
EPA must be provided with what we are referring to as a legal
space to design, implement, and evaluate innovative environmental
management practices. And the second generation bill, at least in
its discussion draft form, I think lays out kind of a road map to
do just that.

It does so in two ways. First, it’s designed to develop more time-
ly, accurate, and more precise information on environmental condi-
tions and environmental performance by industries and other regu-
lated sources. As Terry and I found in our book, monitoring net-
works and data methods are woefully inadequate in this country,
not only to tell us about current environmental conditions, but fu-
ture environmental challenges. The Agency under the Clinton Ad-
ministration made some important strides in at least beginning to
improve how it manages information. And we believe that Rep-
resentative Horn’s bill contains measures that would take those
gains even further.

But the second generation bill would provide incentives to indus-
tries and States not only to modernize how they report information,
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but also how they monitor and measure environmental perform-
ance. Once EPA has better information systems in place to identify
new threats, it needs the legal means to test out new ways to ad-
dress them while upholding the strong environmental standards
that were put into place by first generation laws.

The second generation bill would provide regulators with the
ability to pursue a broad array of experiments without having to
perform Houdini-like contortions on existing rules, as Project XL
demonstrated under the previous administration. So, greenhouse
gases, intersection of land use, and water quality are just a few ex-
amples of what a second generation approach might address.

And to summarize, we think that a Cabinet elevation law that
considers second generation principles would let government and
business systematically find out what incentives for better environ-
mental performance actually work, before enshrining them in dif-
ficult-to-change first generation laws. Thanks.

[The prepared statement of Ms. Mazurek follows:]



74

Testimony on EPA Cabinet Elevation

Janice Mazurek, Director, Center for Innovation and the Environment, Progressive Policy
Institute

Delivered to the U.S. House of Representatives Committee on Government Reform
September 21, 2001

My name is Jan Mazurek. I direct the environmental policy project of the Progressive Policy
Institute in Washington, DC. Thank you for the opportunity to speak today.

The Progressive Policy Institute, known as PPJ, is a think tank founded more than a decade ago.
Over the last 6 years, PPI has promoted performance-based, market-oriented, and community-
friendly strategies to help solve today's environmental problems and sustain improvements into
the future that the American people demand. We call these "second generation” environmental
and natural resources policies to distinguish them from the first generation of landmark
environmental laws and regulations set in place in the 1970s and 1980s.

In that context, my main message today is two fold: we strongly support elevation of EPA to
Cabinet status as provided for in HR 2438, introduced by Representative Sherwood Boehlert (R-
NY) and HR 2694, introduced by Representative Steve Horn (R-CA). But our view is that
elevation alone is insufficient to reorient the agency towards the important new challenges of the
21% century. To do so, we must strengthen the agency’s ability to identify and to address new
problems.

Some members of Congress already have designed a blueprint to do just that. In November 1999,
Reps. Cal Dooley (D-Calif.), Ellen Tauscher (D-Calif.), Sherwood Boehlert (R-N.Y.), and James
Greenwood (R-Pa.) introduced an early "work in progress” version of the Second Generation of
Environmental Improvement Act (H.R. 3448). The Second Generation bill measures success
above all by environmental improvement, but also places a premium on improved accountability,
public participation, and system-wide change. The Committee should consider incorporating an
updated version of the Second Generation proposal into a Cabinet elevation bill.

Second Generation Environmental Policies

Second generation policies may sound like apple pie, but these qualities -- performance-based,
market-oriented, and community-friendly -- do not in fact describe the bulk of our first
generation laws, regulations, and EPA programs. EPA has done a commendable job in making
progress the environmental problems that first generation laws were designed to solve. But now,
we are faced with a new set of environmental challenges, different from those we first recognized
in the 1970s:

e Two-fifths of smog-causing nitrogen oxides come from factories and power plants. The
rest comes from cars, trucks, railroads, airplanes, and other miscellaneous non-industrial
sources whose actual emissions are difficult to control under Clean Air Act rules.

* Run-off from agriculture lands and suburban development -- not included in the Clean
Water Act permitting program -- is now the most extensive source of water pollution,
affecting 70 percent of rivers and streams failing to meet water quality standards.

e More than two-thirds of greenhouse gas emissions -- totally unregulated under the Clean
Air Act -- come from electricity consumed to heat, cool, and light homes and buildings,
and from fossil fuels for transportation; industry energy use accounts for the remaining
third.
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¢ More than two-thirds of threatened and endangered species reside on private lands where
the Endangered Species Act is least effective.

Provide EPA Tools to Enhance Environmental Performance

Elevating EPA to Cabinet status sends a strong signal that the United States takes these and other
emerging new environmental problems seriously. Given the growing scientific complexity of
identifying and solving new problems, PP1 also supports efforts to strengthen science at EPA, as
provided for in HR 64, by Representatives Vernon Ehlers (R-Mich.) and James Barcia {D-
Mich.). But as these new environmental problems illustrate, EPA also requires new managerent
tools to tackle them.

The politics of each of these new environmental problem areas is complex, with broader
economic interests in play than just big industry. States and local governments are key players in
land use decisions that run through each of these controversies. No single, federally imposed

strategy can carry the day.

Even for the challenges that the first generation laws were designed to address - cleaning up
industrial pollution after it has been produced -- acrimonious disputes about benefits and costs
continue to slow progress. Indeed, much of our political energy on the environment is now
dissipated in arguments about further reducing industrial pollution by government-prescribed
means.

First generation laws have been rewritten and updated about as far as they can go; little gain is
possible now by major rewrites. Progress can be made only in small increments until a broader
public consensus is reached on new ways to tackle the big problems. Systematically testing new
ideas and evaluating them with performance measures is a constructive way to break through the
political gridliock. What makes a second generation approach different is that it would focus
federal action on understanding problems, setting enforceable goals, providing technical
assistance, measuring results, and enforcing legal commitments -- while leaving the selection of
means to others.

The Clinton Administration made some notable progress in this direction, but lacking specific
legislation, its many "reinvention” initiatives were necessarily modest in design and constrained
by the administration's own rules and bureaucratic culture. Specifically, the Environmental
Protection Agency's (EPA) Project XL (for excellence and leadership) demonstrated the pitfalls
of trying new approaches without specific congressional approval of the right legal tools. Legal
tools could, for example, include emissions trading, new approaches to polluted runoff in
watersheds, and "whole facility” agreements instead of individual source permits. EPA needs a
legal basis for continued experimentation and innovation in environmental protection, consistent
with a key recommendation of a November 2000 report by the National Academy of Public
Administration.

To meet these new environmental challenges in a manner that is effective and efficient, EPA
must be provided with the "legal space” to design, implement, and evaluate innovative
environmental management practices. The Second Generation of Environmental Improvement
Act does just that.

‘We must recognize that the rules and tools established by first generation laws are insufficient to
meet today’s environmental challenges. Nor will throwing money at these problems yield

2
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sustainable results; it could in fact distort markets for energy efficient and cleaner technologies.
We need to add the policy equivalent of new hardware and software compatible with the
dynamics of the new economy. Here are two examples of how the H.R. 3448’s provisions would
help EPA to better do its job:

Strengthen Monitoring and Information Technologies

Better public information about environmental conditions and environmental performance by
industry and others will drive innovation and improve accountability. EPA cannot manage what
it doesn't measure. Instead of measuring success by compliance with prescribed technologies, we
should be focusing on environmental results and make responsible behavior pay off. HR 2694
contains a number of provisions to improve how EPA manages and communicates information,
environmental statistics, and public access to such information. In this regard, the bill is
compatible with information provisions contained in the Second Generation of Environmental
Improvement Act. Whereas Representative Horn’s bill focuses on ways in which to improve
how the agency manages information, the Second Generation bill contains incentives both to
modernize how industry and states report environmental information but also how they monitor
and measure environmental performance.

Our monitoring networks and data are too sparse and inadequate to support performance-based
approaches. Timely, focused, and comprehensible performance measures could keep the public's
sights set on environmental results, and open the door to more flexible, market-based means to
meet or exceed national environmental standards. With a substantial upgrade in public
investment -- even a doubling over the current level of about $500 million annually -- this
information could prove valuable to regulators, citizens, as well as investors, insurers, and
bankers who are in the business of assessing company or public sector management. The Toxics
Release Inventory has already shown the power of credible public information disclosure.

Promote Innovative Strategies

Once EPA has better information systerms to identify new environmental challenges, it needs the
legal means to test out new ways to address them — while keeping in place the strong
environmental standards put in place by first generation laws. The provisions contained within
the Second Generation of Environmental Improvement Act would provide regulators with the
ability to pursue a broad array of experiments in environmental problem solving without having
to perform Houdini-like contortions on existing rules. They could try better and bolder
experiments, evaluate their results, and take the next step of moving successful experiments into
the mainstream of common practice. Here are just a few examples of the kinds of experiments
that could be tried.

1) Pollution prevention and product stewardship. Pollution prevention, like disease prevention,
often takes a back seat to treatment after pollution (or disease) has occurred. Recently, the EPA,
Minnesota, and U.S. Filter Recovery Systems (a maker of industrial wastewater filters) reached
agreement to waive an existing EPA rule that classifies used water filters as hazardous waste
subject to specific disposal procedures. Instead, the water filter manufacturer will collect the used
filters from its customers and recycle the materials, thus avoiding much higher volumes of waste
disposal.

Existing rules do not necessarily block pollution prevention or product stewardship, but they

rarely encourage it, and sometimes make it more difficult, as in the case of the filter-recycling

project. An important voluntary experiment completed in 1999 by Dow Chemical and the Natural
3
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Resources Defense Council also demonstrates this point. According to the participants, "the
project found opportunities to reduce nearly 7 million pounds of wastes and emissions at the
Dow Chemical manufacturing site in Midland, Michigan, while saving the company over $5
million dollars annually.... Perhaps more incredibly, by the reckoning of Dow managers, the
reductions and cost savings ... would not have occurred without the unique involvement of a
group of outside environmental activists." In other words, the current legal system did not expect
Dow -- now one of the nation's most environmentally advanced companies -- to seek out these
improvements.

Second generation legislation, by contrast, recognizes that the next wave of progress in reducing
industrial pollution will likely come from sector-specific strategies that set clear environmental
targets. Achieving these goals will rely more heavily on market-based incentives to reduce
pollution, leaving technology choices to the private sector. Getting there must involve the entire
industrial chain of manufacturers, suppliers, and customers. To work, it should reward pollution
prevention, process innovation, and product redesign.

2) Performance incentives. A Cabinet elevation law that incorporates second-generation
principles would let government and business systematically find out what incentives for better
environmental performance actually work before enshrining them in difficult-to-change laws and
rules. Some limited experiments are now under way. For example, New Jersey has been
experimenting with a single permit for high-performing firms to replace the myriad individual
permits for air, water, and waste discharges required under existing law. This "bubble” approach
allows firms to comprehensively manage the sum of their emissions and discharges from their
entire operation. When combined with a "lifetime" permit -- in place of the standard five-year
renewal process -- this approach can allow firms to more efficiently manage their production
processes while staying below overall emissions limits. If a firm increased production over time,
it would be required to reduce emissions per unit of product to stay within its limits. The
incentive is thus to invest in pollution prevention and new equipment, rather than to minimally
comply with piecemeal regulatory prescriptions on individual pipes and smokestacks.

Similarly, Wisconsin, Massachusetts, Minnesota, and the EPA are in various stages of testing
special incentives programs for high performing companies that do more than the bare minimum
to comply with the law. One of the biggest impediments to all of these experiments, however, is
the lack of specific direction from Congress to offer positive incentives -- like lifetime permits,
more flexibility, less paperwork -- instead of the now-standard fare of gold plaques and cheerful
press releases. Second generation legislation could put some valuable economic incentives into

play.

3) Smog, energy use, and transportation. Nowhere is the clash between environmental law,
energy use, and transportation greater than in the challenge most states and regions now face to
reduce smog. PPI long has advocated the use of market-oriented approaches to reducing smog
called emissions trading. First, regional and national limits would be set on smog-causing
nitrogen oxides as well as greenhouse gases that contribute to global climate change. Then, major
sources of these gases would be issued permits limiting their own emissions, but allowing them
to trade permits among themselves. Every facility owner and vehicle fleet operator has the
incentive to find the cheapest way to reduce emissions -- through its own